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Sections 1 and 3 of chapter 54 of the Session of Laws of 1891
having provided, in 'effed, that for all classes of mechanics, servants
and laborers, excepting those engaged in farm and domestic labor,
a day’s work should not exceed cight hours, and that for working
any employe over the prescribed time the employer should pay ex-
tra compensation in ihcreasing geometrical progréssioﬂn for the
excess over eight hours, the rate of payment for the eighth hour
being taken as the basis upon which to reckon such progression
‘held, that these provisibns are unconstitutional; first, because the
discrimination against farm and domestic laborers is special legisla-
‘tion; second, because by the act in question the constitutional right
of parties to contract with reference to compensation for services
is denied. |

2. It being apparent from an inspection of the entire act in
question that sections 1 and 3 thereof formed an inducement
to its passage, no pa}t of said act can be sustained as constitutional.
Following, 5 | |

- Trumble v. Trumble, 37 Neb., 340.

Ryan, C.:° » - : |

~ Ino the District. court of Douglas county plaintiff in error filed his

petition, wherein were stated three causes of action. Of .thesé, the

third cannot be reviewed, for the reason that there was no motion

for a new trial filed or passed upon in respect to it. The stipulation

waiving the motion for é.new trial and consenting that the _aétion in

this court should be treated asif such motion had actually:'been

filed a_n?chruled 'upo'n' in the District court, ignores the consideration

that 1s.due to the trial court, where the motion in question should .

have been duly passed upon, that whatever errors were presented
- thereby might be corrected. The consideration of this case, for the
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reason just indicated, will, therefore, be confined to the first and

second causes of action stated in the petition. S
After 'alle'ging thafthc defendant was a corporation doing busi-

ness in the citv of Omaha, the averments of plaintiff in his petition

were as follows:

“ Further complaining plaintiff states for his first cause of action,
that on the 1oth day of August, 1891, he contracted with the de-
fendant to work for it as a printer for thirty cents per hour; that
pursuant to said contract he entered the employment of said de- |
fendant, and that on said roth day of August said defendant worked k
this plaintiff eleven hours. Said defendant thereby became in- \
debted to this plaintiff in the sum of $6.60; that is to say, $2.40
for the first eight hours worked, sixty cents for the ninth hour
worked, one dollar and twenty cents for the tenth hour worked,

~and two dollars and forty cents for the eleventh hour worked. -Of
said sum thus due, defendant has paid plaintiff three dollars and no
more. ,

For a second cause of action plaintiff states that on the 8th day
of August, 1891, he at the request of the defendant entered into a
contract with the said defendant, which contract was in the words-

- and figures following, viz: <To all employes of Rees Printing

* Company. From and including August 1, 1891, all employes of
this company will be employed and paid by the hour for the
number of hours they work, at the same rate of wages now paid,
-and not by the day. Any employe who is willing to work the
same number of hours as heretofore at the rate of wages heretofore
paid 'him, will report in writing at once to the undersigned. July
30, 1391. Rees Printing Co. ’ | .

Receipt of the above rule and regulation is hereby acknowl-
edged. I am willing to continue in the service of the company
subject to the same. | , i g ' ‘

August 8, 1891. CHARLES G. Low.”

That the rate of compensation or wages agreed upon between
the plaintiff and defendant, and paid to the plaintiff by said defend-
ant prior to entering into said contract, was $3 per day for each
day worked by the plaintiff, which day consisted of ten hours; that
on said 8th day of August, 1891, the defendant worked this plaint-
iff ten hours, and thereby became indebted to him in- the sum of
$4.20; that is to say, $2.40 for the first eight hours, sixty cents for

e ninth hour and one dollar and twenty cents for the tenth hour

worked. Of said sum t_hUs due to the plaintiff, defendant has paid

s : - S
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A demurrer was filed to the above causes of action on the

vgrounds following :

¢« 1st. The said petition does not state facts constitutmg a cause
of action. ag@ﬁnst the defendant, nor does any'of the counts thereof
state facts constituting a cause of action in plamttff s favor against
the defendant.

" 2nd. Chapter 54 of the Acts of the Twentvsecond Session” of
the Legislature of Nebraska, under the provisions of which this
action was brought, and by virtue of which plaintiff must recover,
if at all, is unconstitutional and void and in contravention of the con-
stitution of Nebraska and of the United States.

(a.) It seeks to take away and | imit the right of the citizen to
enter into contracts relati ting to legal and lawful business.

(b.) It seeks to abridge the rlghts of the people in disposing of
their lawful property and the purchase of the same.

(c.) Itis special and class legislation and an attempt on the part

of the legislature to grant special immunities and- pnvﬂeges upon

certain employes and employers.
(d.) The statute while intending to be general in its operation

exaepts certain of our citizens.from its provisions.

(e.) It seeks to abridge the privileges of certain of our citizens

and deprive them of their property without due process of law, and
denies to certain 6f our citizens equal protection of the law, and 18,
therefore, in conflict with sections 1 and 2 of article 3 of the
Constitution of Nebraska, and section 1 of the 14th amendment
of the Constitution of the United States. '
3rd. Said act is broader than the title in so far as it pr0v1des for

a penalty for violation thereof, and seeks to fix the compensation of-

the employe, and to that extent the plovmons of the act are in con-
flict with section 11, article 3 of the constitution of this state.
4th. Said act is in conflict with section 5, article 8 of the Con-

stitution of Nebraska, in that it secks to ¢ give to the emplove a part

of the penalty provided for its violation.”
' This demurrer was argued in the aforesaid District court, judﬂfes

Wakely, Doane and Davis presiding, by whom upon due consid-

eralion, it was sustained as te said first and second causes of action.
Thereupon, the plaintiff electing to stand on said two causes of
action and refusing to further plead, judgment was thereon ren-

‘dered in favor of the defendant. By petltlon in error plamtlff has

duly prc}ented for review by this court the same questzons passed on

| m the Dlsmct court ¥ ¢ | &l o8k Ha
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Chapter 54 speaaﬂy described-in, and againstwhich; the de——

murrer was directed, is in the followmg language

« Be it enacted by the Legislature of the State of Nebraska

SectioN 1. That eight hours shall constitute a legal day’s work
for all classes of mechanics, servants and laborers throughout the
State of Nebraska, excepting those engaged in farm and domestic

labor.
Sec. 2. Any officer or officers, agent or agents of the State of

Nebraska, or any municipality therein who shall openly violate or
otherwise evade the provisions of this act, shall be deemed guilty of
malféasance in office and be supplanted or removed by the govern-
or or head of the department to which such officer is atiached.

Sec. 3. Any employer or corporation working their employes
over the time specified in this act shall pay as extra compensation,
double the amount per hour as paid for previous hour.

SEC. 4. Any party or parties contracting with the State of

Nebraska, or any such corporation or private employer who shall
fail to compl} with or secretly evade the provisions hereof by exact-
ing or requiring more hours of labor for the compensation agreed
to be paid per day than is herein fixed or provided for shall on con-
viction thereof be deemed guilty of a misdemeanor and be punished
by a fine of not less than one huandred ($100) dollars nor more than

one thousand ($1,000) dollars.” ’
The constitutional provisions with which it is claimed the above

act is in conflict are, first: the closing sentence of section 15, article
3, that «in all cases where a general law can be made appli-
“ cable no special law shall be enacted”; second, the third section
of the Bill of Rights, that ‘““no person shall be deprived of life,
« liberty or property without due process of law.” It isalso urged-‘A. :
against the act that it 1s void as an attempt by the legislature to
prevent persons legally competent to enter intg cordracts, from
making their own contracts. In the present controversy there 'is
necessarily involved the validity of the entire act, for although only
the first and third scctions are directly attacked, yet it is apparent'
from an inspection- of the act as a whole, that these two  sections
formed an inducement to its passage. Thr: act must, therefore,

~stand or fall as an entirety.

% - Trumble v. Trumble, 37 Neb 34,0

. There seems to have been an oversight ¢ as to the first cause. of . _
| actxon for the averments fherem were, 1n substdnce that there st |
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that the plaintiff was by the defendant work ed eleven hours, and
had received payment to the amount of but three dollars, that is
for ten hours work at the rate stipulated. On the face of the pe-
tition there was, therefore, unpaid thirty cents upon the first cause
of action. This has not been insisted upon in argument, however,
and will, therefore, reccive no further attention.

The second cause of action avers that there was a written
agreement between the parties that after August r, 1891, employ-{
ment should be by the hour at the rate of three dollars for ten
hours’ work, that is to say, plaintiff was to receive thirty cents per
hour, but he agreed to work each day ten hours. Itis alleged that
on August 8, 1891, plaintiff worked ten hours and had been paid
therefor three dollars. According to the terms of the agreement be-
tween the parties the plaintiff by the payment of three dollars had re-
ceived all that was his due. By virtue of the provisions of section 3
. of the actunder consideration it is insisted, however, that for the
ninth hour plaintiff is still entitled to receive thirty cents, and-for the
tenth hour he is yet entitled to ninety cents. This clearly presentsthe
question whether a contract fairly entered into, and in compliance
with which both parties have acted to the full discharge of their
obligations thereunder, must be deemed modified by the existing
provisions of the statute, irrespective of the intention of the parties, -
as expressed in their contract. Until a comparativély recent period
it would have been quite difficult to find adjudications pertinent to =
the legal propositions involved. For some reason, not necessary to
consider, there has in modern times arisen a sentiment favorable to
paternalism in matters of legislation. The outgrowth of this senti-
ment -ha’s been legislation for the regulation of the mediz of pay-
“ment, the manner in. which pro’ducts shall be measured or »wei-ghed
when compensation depends upon measure or weight, the hours of
labor and other kindred subjects: In each instance the statutory
grovision 1s ‘necessarily a restriction of the right to regulate relations
and duties by contract. To the fact that these attempts have re-
- cently been so fr equently made, we are indebted for a number. )
well conSIdered adJudxcatlons bearmg upon the questlons ‘now_ pre- e
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sented for our determination. While there has not been entire
unanimity, the decided weighi as well as the number of authorities
“are coincident with those from which quotations will hereafter be
made. That these quotations are freely made requires no other
apology than that the cases.quoted from are so ably and carefully
considered that to them we should be hopeless to make any ad-
ditions or improvement by the most careful rescarch of which we
are capable. The three several objections to the act under consid-
eration will be taken up in the order of their statement, and -con-
sidered rather in the light of authority than in that of original rea-
soning or research. |

1. The first section of the statute under consideration provided
what number of hours should constitute a legal day’s work for all
classes of laborers except those engaged in farm or domestic labor.
The argument made in favor of the necessity that each day the ex-
cess over eight hours should be devoted to rest, recreation and men-
' tal improvement, loses much of its force when these very desirable
benefits are by the statute itself restricted to certain defined classes
of labor, no one of which independently of the statute, devotes so
many hours to labor as do the classes denied the protection of the
statute. Legislation of this kind 1s always fraught with danger,
hence arose the pi‘lohibition of special legislation when avoidable
which 1s found in our constitution. I

In State v. Loomis, 22 S. W. Rep., 350, we find an opinion of
the Supreme court of Missouri (one ]udﬂ‘e alone dlssentmg) of
- which the syllabus is as follows:

«“ Rev. St., Secs. 7,058, 7,060, making it unlawful for any corpo-
ration, pe1son or firm engaged in manufacturing or mining, to issue
for the payment of wages any order, check or other token of in-
debtedness, payable otherwise than * “in lawful” money, ‘unless the
same 1s negotmted and redeemable at its face value in cash or in
goods at the option of the holder at the store ot other place of bus-
iness of the corporation, person or firm, without placing similar re-
-stimcsons on others employing labor, is unconsntutlonal as class leg-
1slati : : ~
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In the majority opinion vshich was ﬁled \/Ialch 25, 1893, daqs

legislation is ably discussed in the following | anguage

‘trary and a piece of legislative despotism, and, therefore, not the

-permltted to the community at large, would be to deprive them of..

“ There is no doubt but many of our legislative enactments op-
erate on classes of individuals only, and they are not invalid be-
cause they so operate so long as the classification 1s reasonable and
not arbitrary. Thus, it is perfectly competent to legislate concern-
ing married women, minors, insane persons, bankers, common car-
riers and the like; and the power of the legislature to prescribe police
regulations applicable to localities and classes is very great,
because such laws are designed to protect property and the safety,
health and morals of the citizen.  But classification for legislative
purposes must have some reasonable basis upon which to stand. "It
must be evident that differences which would serve for a classifica-
tion for some purposes furnish no reason whatever for a classifica-
tion for legislative purposes.  The differences which will support
class legislation must be such as in the nature of things furnish a
reasonable basis for separate laws and regulations. Thus, the leg-
islature may fix the age at which persons may be deemed compe-
tent to contract for themselves, but no one will claim that compe-
tepcy to contract can be made to depend upon stature or color of
the hair. Such a classification for such a purpose would be arbi-

law of the land.  When speaking on this subject, Judge CooLEy
says: ¢ The doubt might also arise, whether reguldtions made for
any one class of citizens entirely arbmaxv in its character and re-
stricting the rights and privileges and legal capacity in a manner
before unknown to the law, could be sustained notwithstanding its
generality. Distinctions in these respects must rest upon some rea-

son upon which they can be defended, like the want of capacity in

infants and insane persons; and if the legislature should undertake
to provide that persons following some specified lawful trade or
employment should not have capacity to make contracts, or to build
such houses as others were allowed to erect, or in any other way to

make such use of their property as was permissible to others, it

can scarcely be doubted that the act Would transcend the due bounds.

of- legislative power, even though no express constitutional -

provision could be pointed out with which it would come in
~conflict.  To forbid an individual or class the right to  the acqui-

sition or enjoyment of ptopertv in such manner as should e -

hbehy in particulars of primary importance to their pursuit of
happiness; and those who shali-claim-the-ri

able to show spec1ﬁc authority to do so instead of calling upon:_ .

others to show how and where the authorlty is negatlved’

Cooley Constitution Limitations, (6th Ed.) 484. __There can be no-




8

doubt that the legislature may remﬂate the business of mmmg and
manufacturing so as to secure the health and safety of employes,
but that is not the scope of the second section of the statute now
in question. They single out those persons who are engaged in
carrying on the pursuits of mining and manufacturing and say to
such persons you can not contract for labor payable alone in goods,
wares and merchandise. The farmer, or merchant or builder and
the numerous contractors employing thousands of men may make
such contracts but you can not; they say to the mining and manu-
facturing employes: ¢ though Of full age and competent to contract,
still you “shall not have the pawer 1o sell your labor for meat and
Clothmg alone as others may.” It will not do to say these sections
simply regulate payment of wages, for that is not their purpose.
They undeitake to deny to the persons engaged in the two desig-
nated pursuits the right to make and enforce the most ordinary and
every day contracts—a rightaccorded to all other persons. This
denial of the right to contract is based upon 2 classification which is
purely arbitrary, because the ground of the classification has no re-
lation whatever to the natural capacity of persons to contract.”

Afterthe above expression of its views, the Supreme Court of Mis-
souri reviewed the authorities bearing upon the questibn discussed.
This review we shall quote because therein is contained a: con-
densed statement of the purport of numerous decisions which tend
to enlighten the subject under discussion. The language in which

‘this review was made, is as follows: ¢ The Supreme Judicial Court

of Massachusetts had under consideration in Commonwealth v.
Perry, 28 N. E. Rep., 1,126, a statute which provides that ¢ no em-
ployer shall impose a fine upon, or withhold the wages or any part

“of the wages of an e¢mploye engaged at weaving, for imperfections

which may arise during the process of weaving.” It was held that
if the act went no further than to forbid the imposition of a fine for

imperfect work, it might be sustained, but that the attempt to make

inferior work answer a contract for good Work presented a differ-
ent question; that the right to acquire, possess and protect property

includes the right to make reasonable contracts which shall be under

the protection ‘of the courts. Says the court: <If it (the Statute)'
be held to forbid the making of such contracts, and to permit hiring
of aveavers only upon terms that prompt payment shall be made of
the price for good work, however badly their work may be done,
and tha® the remedy of the employex for their derelictions shall be

—only by suits against-themfor danrages, it is—an—=interference with——

‘the.right-to make reasonable and proper contracts in conductmg a.
’ egltimate business ‘which the constitution guarantees to every. one
_W%ren it declares that he has a ‘natural, mahemﬁt of acquir=
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ing, possessing and protecting property.” Godcharles v. Wigeman,
113 Pa. St, 431, 6 Ail. Rep., 354, was an action brought by .
Wigeman to recover wages as a puddler. Plea of payment, etc.
During the time of his employment the plamtiff asked for and re-
ceived orders from defend ints on different parties for coal and other.
articles, which orders were honored by the parties on whom drawn
and the defendants paid them. It seems an act of the legislature
made all orders given by employers engaged in the business of mau-
ufacturing, totheir workmen payable in goodsoranything but money,
void. Speaking of these sections of the act, the court said:
¢ They are utterly unconstitutional and void, inasmuch as by
them an attempt has been made by the legislature to do what in
this country cannot be done; that is, prevent persons who are $uz \\

Juris from making their own contracts. The actis an Infringement |

alike of the right of the employer and the employe. He may sell |
his labor for what he thinks best, whether money or goods, just as %
his employer may sell his iron or coal, and any and every law that 2
proposes to prevent him from so doing is an infringment of his con-. ¢
stitutional privileges, and consequently vicious and void.’

In Stale v. Goodwill, 33 "W. Va., 179, 10 S. E. Rep., 285, a stat-
ute of that state prohibited persons engaged in mining and manu-
facturing from issuing orders in payment for labor except as such
should be made payv able in money. It made a violation of its pro-
visions a misdemeanor. The constitution of that state declares that
all mén have certain inherent righis; thatis to say, ¢the enjoyment
ment of life and liberty with the means of acquiring and possess-
ing property and of pursuing and obtaining happiness and safety.’
The statute was held unconstitutional after.a full consideration. Says
the court: :

« The right to usé buy and sell pxoperty and contract in respect
thereof, including contracts for labor, Wthh 1s, as we have seen,
property, is protected by the constitution.’

The scope of the opinion 1s well summarized in the head note in
these words: '

. ¢t is not competent for the leglslatule under the constitution to
single out owners and operators of mines and manufacturers of
every kind and provide that they shall bear burdens not imposed
upon the owaners of other property or employers of labor and pro-
hibit them from making contracts which it is competent for owners'
of pmpexty or emplox ers of labor to make.’

And tlys ruling was followed and approved in S/cz/e R L
Fire Creek Focz/ i Coks Coy 33 W. Vay, 188: 368, E.-Rep.y b o0
288.  The statute” brought in question y lelez‘z‘ Vo, BoBODlEy T
11y e 204, required—all coal pioduced in the -state to.

be welghed on scales to be furnished by the mine owners, and sub-
- jected the mine owners to fine or 1n1prxsonment for a fallur’e to com-
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ply with its provisions. B} ‘another section it was provided that
¢ all contracts for the mining of coal in which the weighing ot coal
as provided in this act shall be dispensed with, shall be-pull and
void.” It was held that the mine owners could not be compelled to
make a contract for mining coal so as 10 be regulated by weight,
and that they could not be compelled to keep and use scales for
such purposes rave when they saw fit to make contracts for mining
on the basis of weight, The law was considered repugnant to the
constitutional provision that ¢ no person shall be deprived of life, lib-
erly or property without due process of law ’; that to single out
mine owners and prohibit them from making contracts which it was
competent for other employers of laber to make, was not due pro-
cess of law. And for like reasons the same court held an act void
which denied all persons. and corporations engaged 1n mining or
‘manufacturing the right to keep or be interested in a truck store
for furnishing supplies, etc. Firorer v. People, 31 N. E. Rep., 395.”
The opinion above quoted from reversed the judgment of the
Second division of the same court reported in 20 S. W. Rep., 332,

by which division it had been referred to the full bench for determi-
nation,

In State ex re/. Sheriff of Ramsey County, the Supreme court of
Minnesota filed an opinion on January 19, 1892, which is reported
in Vol. 51, N. W. Rep., 112, in which was used this language:

« In Nichols v. Waller, supra, 37 Minn., 264, it was held that the
law was general and uniform in its opmatxon which operates equally
upon all the subjects within the class for which the rule is adopted,
but . that the legislature cannot adopt an arbitrary classification,
though 1t be made to operate equally upon .each subject within the
class; and the classification must be based upon some- reason sug-
crested by such a difference in the situation and circumstances of the
sub;ects placed in different classes as to dis¢lose the. necessuy or
propriety of different legislgtion in respect to them.” ’

In State v. Donaldson, 41 Minn., 74; 42 Minn. 781 a dlstmctlon
or classification of dealers in medicines, based on the location of

then p aces of business in respect to dlstance from druu stores was
he d reasonable and not a mere arbmary dlstmctlon

In Fohnson v. Railroad Co., 43 Minn., 224, thlS court in dealmg y
with chapter 13, Laws 1387, defmmg the liability of railway com- .

- panies to their employes, said in substance « that not onl_y must-the-

statute treat alike, under the same condmons all "vho are brought W

wnhm it, but in its classifications—tmost]
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under the same conditions. ¢Such law must embrace all and ex-
clude none whose condition and wants render such legislation neces-
sary or appropriate to them as a class.” Randolph v. Wood, 49 N.
J. Law,88. * % * No arbitrary distinction between different
kinds or classes of business can be sustained, the conditions being e
otherwise similar. The statute is leveled against nuisances occa-
sioned by dense smoke, and it can make no praciical difference in
what business the owners or occupants of the buildings in which
such smoke js produced, are engaged, or whether the heat evolved
from the combustion of the fuel producing such smoke is applied
to the generation of steam or other useful purposes; or, further,
whether steam power is used in manufacluring or is applied to
other uses, as a grain elevator or hoisting apparatus in a warehouse.
We are obliged to hold that the distinction or classification at-
tempted to be made is untenable.”

There is perceived no reason why a resort tospecial legislation |
was necessary in respect to the subject-matter of the act with
which we are now dealing. If we are correct in this assumption,
the language quoted is specially applicable. to the provisions of the
~statute by)‘fwhich its benefits are withheld from domestic and farm
laborers.. These views are enunciated with somewhat more of con-
fidence because they are in line with the reasoning of this court in
A &N R R Co. v.-Baty, 6 Neb., 37. |
II. The third section of Article 1 of the Constitution of this
- state provides, that no person shall be deprived of life, liberty or
‘property without due process of law. What is implied by the term:
¢“ due process of law 7 is a question which has received discussion
by this court. In A. & V. R. R. Co. v. Baly, supra, it was held,

in the languaae of the first paragraph of the syllabus, that « Legis-
lative authority cannot reach the life, liberty or property of the
individual, except when he is convicted of a crime, or when the sac- -

rifice of hlS property is demanded by a just regard for the public
welfare.” In the discussion of the principles mnvolved-imtire case

| from which the above quotation of the ﬁmaph of the syllabus

was taken, GANTT J., delivering the opinion of this court, said:

¢ The ten@s ¢ due process of law ’ and ¢ the law of the land,” one
or the other of which is found in all constitutions of the states, are

__smd_to&eag_m&same—thmg,—&ndq%qmt@dear ths &E-—they~arcpm~r~*~ e ,.
different]ly used in constitutions for  the same purpose. They are .~ 777
sald to xcfer to a pre-existing rule of conduct and deSIgned to ex- -
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clude arbitrary power from every branch of the government. State
v. Doherty, 60 Me., 509; Norman v. Heisl, 5 W. & 8. 191 Sials.
v. Stmmons, 2 Spears, 767; hence these terms do not mean merely
a legislative enactment, for <if they did, every restriction upon the
legislative authority could be at once abrogated, for what more can
a citizen suffer than to be taken, imprisoned, disseized of his free-
hold, liberties and privileges; be outlawed, exiled and destroyed and
be deprived of his property, his liberty and his life without crime?
Yet all this he may suffer, if the act of the assembly simply de-
nouncing these penalties upon particular persons, or a particular
class of persons, be in itself the law of the land within the sense of
the constitution. Hoke v. Henderson, 2 Dev., 115. Webster inter--
prets these terms to mean ¢that every citizen shall hold life, liberty,
property and immunities under the protection of the general rules
~ which govern society. Everything which may pass under the form of
an enactment is-not therefore to be considered as the law of the land’,
“and he says, ¢ if this were so, acts direcily transferring one man’s es-
‘tate to another, legislative judgments, decrees and forfeitures in
every possible form would be the law of the land. There would
be no general permanent law for the courts to administer or even
to live undér. The administration of justice would be an empty
- form, an idle ceremony. Judges would sit to execute legislative
judgments and decrees, and not to declare the law, or administer
the justice of the country.” 5 Webster’s Works, 487; Stafe v.
Dokerty, 60 Me., sog; Fame's Heirs v. Perry, 11 Mass., 404; Lane
v. Dorman, 3 Scam., 240-1; Commonzweallh v. Bryne, 20 Gratt.,
165; Bank of Columbia v. Okeley, 4 Wheat., 243. It is, however,
true, that subject to the qualified negative of the governor, the
legislature possesses all the legislative power of the state; but it 1s
said in Zaylor v. Porter, 4 Hill,, 144: < Under our system of gov-
ernment the legislature is not supreme. It is'only one of the organs
Uf absolute sovereignty which resides in the whole body of the
people, and therefore, as the security of life, liberty and property
lay at the foundation of the civil compact, to say that the grant of
‘]eg@!ahvé‘"powm* included the right to attack. property would be
equivalent to saying that the peoplethad delegated to their servants
thgmpo""'ff:@f defeating one-of the great ends for which-government
was estabhsh'ed,’ Smith Const. Law, 484. This one great end of
government is the protection of the absolute rig—htof individuals, the
hfe, liberty and property of each citizen of the state.” y

In State vt‘Loomig, sé@z‘a, the term <« due procé,ss of.'lraW"’;WaS
‘discussed and a_pp]ied to subjects kindred to those now under con- . °

| sideratioﬁffvTh’é Court of Appeals of Texas, in an opinion filed
jung 25, 1892, and found in 19 S. W, Rep., gr10, cites with ap-
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proval the case of 7%e A & V. R R.Co.v. Ba'y, supra. Immedi-
ately following and enforcing their approval was a full review of
the same subject as had been discussed by Judge Gantt, with a
synopsis of the holdings of numerous courts with reference thereto.

The length of this opinion forbids an extended quotation from the

opinion to which reference has just been made, but its examination
will be found to further illustrate and enforce the principles laid
down in A. & V. R. R. Co. v. Baty, supra. The special practical
application of the principles to which we have just referred, refer
_to the alleged at»tempt to deprive parties of the r’ight to contract as
they see fit, and will, therefore, be treated under that head.

II. In Braceville Coal Co.v. People, there was filed October
26, 1893, by the Supreme court of Illinois, an opinion reported in
the Albany Law Journal, Vol. 48, No. 20, p. 390 ¢f seg.,in which
was the following language: » ‘

« There can be no liberty protected by government which is not

regulated by laws which will preserve the right of each citizen to

pursue his own advancement and happiness in his own way, subject
to the restraints necessary to secure the same rights to all others.
The fundamental principle upon which liberty is based, in free and

enlightened governments, is equality under the law of the land. It

has, accordingly, been everywhere held that liberty, as that term is
.. used in the constitution, means not only freedom of the citizen from

servitude and restraint. but is deemed to embrace the right of every
man to be free in the use of his powers and faculties, and to adopt

and pursue such vocation or calling as he may choose, subject only -

to the restraintge
v. People, supra; Perry v. Commonwealll, 28- N. E. Rep,; 10;

People v. Gilson, 100 N. Y., 389; Live Stock Ass'n. v. Crescent

ecessary to secure the common welfare.  (frorer

City, etc., 1- Abb., 338; Slaughter House Cases, {9 WaH? 26; .
Godcharles v. Wigemaa, 113 Penn. St., 431; Stalte v Goodwill,; 33 -

W. Va., 179.) Property, in its broader sense, is not the physical-

thing which may be —the—subject < —ownership; but is the right of
dominion, possession and power of disposition which may be ac-
quired over it. And the right of property pr.t’Str.VCd by the con-
stitution is the right not only to possess and enjoy .1t,_'but to acquire
it in any lawful mode, or by following any lawful industrial pursuit
which the citizen, in the exercise of the liberty guaranteed; may

_choose to adopt. Labor is the primary foundation of all wealth.

The property which each one-has in his own labor is the common
heritage. And,as an incident to the right of acquiring property,

labhne Ay he nn}'plr\}}red_

.“,%,...,,ﬂ@.w.‘.ll:.flwu

' . A . ) > -' y
A ¥4 \!Y]“\if‘l‘\
the liberty to-enterinto-—contracts by—which-labor-may pe-en

in such way as to the laborer may seem most bEneﬁcmL. ahd of




4

others to employ such labor, 1s ‘necessarily included in the consti-
tutional guaranty. * * * We need not extend this opinion by
further discussion. The right to contract necessarily includes the
right to fix the price at which' labor shall be performed, and the
mode and time of payment. Each are essential elements of the
right to cortract, and whosoever is restricted in either, as the same
is enjoved by the community at large, is deprived of liberty and

property.”

For a further discussion of these propositions, reference i1s made

_te the case entitled Application of Jacobs, 98 N. Y., 1006 ¢f seg. A

complete review of the authorities upon this point will be found in
Laep voSt: L o iy M. I8 B Caly 255, W, REp; 15, #a whichthe
- opinion of the Supreme Court of Arkansas was filed February 23,
1894. It is the latest case which has come under our observation
“and is strictly in line with those above quoted from and cited. A
full and careful examination of all the questions presented has satis-
fied us that sections one and three of the act discussed, are uncon-

stitutional for the reasons above assigned. The legislation at-

tempted cannot be defended as a police regulation as wasattempted !

n argument, for, under pretense of the exercise of that power, the
legislature cannot prohibit harmless acts which do not concern the
“health, safety and weltare of society.” AMillett v. People, supra;

Frrover v. People, supra; Statev. Loomis, supra; Ex parte Kuback, |

85 Aoal., 2y "Appli'cation of Jacobs, supra; Leople v.- Gillson,
supra. .

- The claim that this act was a proper exercise by the legislatﬁre
of its police power cannot be sustained. It results that the judg-
ment of the District court 1s afirmed. | :

Affirmed.

I, D. A. CAMPBFLL Clerk of the Supleme Coult of said StJte
do hereb) certify the fozegomg to be a true copy of a certain
opinion of said court filed in my office on the 6th day of June, A. D.
1894, in an action lately pending in said court, whexem Charles G.

LoW was plaintiff, and the Rees Printing C,ompan} was defendant '
as the same appears of record in my office.

AN -TESTIMONY WHEREOB I have he1eimto set my hand and

caused to be affixed the seal of said court, at the (:lty of L;nco
_this ch day of June, A. D 18G4

: - D. A CAMPBFLL -
'[SEA_L.] P : | B E - S Cler/e
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