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CURT MULLER V8. ‘THE STATE OF OREGON. 1

1 In the Supreme Court of the United States,

Term, 1906,

Curr Murrer, Plaintiff in Error,
n.
Tue Start oF OregoN, Defendant in Ifrror.

From the Supreme Court of the Staie of Oregon.

. Hon. R. 8. Bean, Chief Justice;
Hon. B. A. Moore, Associate Justice;
Hon. T. G, Hailey, Associate Justice.

Wm. D. Fenton, and K. 8. T, McAllister, for Plaintiff in Error.

A. M. Crawford, Attorncy General of the State. of Oregon; I. L
Van Winkle, Assistant Attorney General of the State of Oregon;
John Manning, Disirict Attorney for the Fourth Judicial Distriet of
the State of Oregon; and Bert K. Haney, Deputy Disirict Attorney
for the Ifourth Judicial District of the State of Oregon, for the De-
fendant in Error. :

2 In the Supreme Court of the State of Oregon, ss:

Tar State or OreEcow, Plaintifi and Respondent,
v.
Curr Murier, Defendant and Appellant.

In obedience fo the commands of (he within Writ; I herewith
transmit to the Supreme Courl of the United States a duly cerlified
transcript of the complele rocord and proceedings in the above en-
titled canse, with all things concerning the same.

; J. J. MURPHY,
Clerk of the Supreme Cowrt of the Stale of Oregon,
By ARTHUR S. BENSON, Deputy.

3&4 In the Supfeme Court of the State of Oregon.

Srare or ORmeow, Plaintiff and. Respondent,
, V8.
Curt Murizr, Defendant and Appellant.

Assignment of Errors.

"Now comes the above named defendant and files herewith his
petition for a writ of error, and says that there are errors in the
records and proceedings of the above entitled cause, and for the
purpose of having the same reviewed in the Supreme Court of the
United States, makes the following assignment:

1107



9 CURT MULLER V8. THE §TATE OF OREGON.

The Supreme Court of the State of Oregon erred in holding and
deciding that Sections 1 and 3 of “An Ael 1o regnlate and limit the
hours of emiployivent of females in any mechanical or mercantile
establishiment, laundry, hotel or restaurant: to provide for ils en-
forcement, and w penalty for its vielation,” pthsed by the Legislative
Assembly of the State of Oregon on February 13, 1603, approved by
{he Governor of said state on Feb, 19, 1908, and filed in the office
of the Secretary of Stale on Feb, 20, 1903, were valid.

T'he validity of said sections was denied and drawn in question by
the defendant on the ground of their being repugnant to the Consti-
tution of the United Slales and in contravention thereof.

The said errors ave moere particularly set forth as follows:

The Supreme Court of the State of Oregon erred in holding and
deciding,

(1) G hat zaid Sections 1 and 3 of said Act did not abridge the

privileges and immunilics of citizens of the United States and
5 of ﬂlh defendant as guaranteed by Section 1 of the Four-
teenth Amendinent of the Constitution of the United States.

(2) That by the provisions of said Sectiong 1T and 3 of said Aecl,
the defondant i not deprived of liberty and properly without due
process of law, us oumanll wed by gaid Tourtecenth Amendment o
{he Federal P«wx]-(iilltlrplw

{3) That the provigiong of Sections 1 and 2 of said Aet do not
deny to the defenduant the cqual protection of the law.

(4) That the pravizionz of said Act and the authority exercised
therennder and therehy, authorized to be excrcised thereunder, are
within the police powers of the Legizlature of the State of Oregon.

(5) That the provizions of smid Act do not grant special and ex-
clusive qnnﬂooe« to cerfuin eifizens which arc denied to the de-
fendant and o olher citizens of 1the United Statez und of the State
of Oregon.

(6) That the provizions of =aid Act are uniforin in their opera-
tion throughont the state, npon all c¢itizens of the State of Oregon
amilarly ﬂllna’rml

For which crrors (he defendant, Curt, Muller, prays that the jude-
nient of the Supremne Conrt of Oregon dated June 26th, 1906, be
reversed, and a judgment enfered for the defendant, Curt Muller,
and for coste.

WM, D. FENTON,
HENRY H. GTLFRY,
Attorneys for Defendant, Curt Muller.

6 (Fndorsed:) Tn the Supreme Court of (he State of Oregon.
SQtate of QOregon, plaintitt-respandent, »s. Curt Muller defend-

ant-appellant,  Assignient of errors and pm}fel for reversal. Tiled

Aug. 27 1906 J. J. Murphy, clerk, by Arthur 8. Benson, deputy.
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-7 In the Supreme Court of the State of Oregon.

SrarE oF Orecon, Plaintifl and Respondent,
K V8.
Curr Murres, Defendant and Appellant.

Petition for Writ of LEvvor.

- The petition of Curt Muller by Win. D. Tenton and Henry H.
© Gilfry, his attorneys, hereby sete forth that on or about the 26th
day of June, 1906, the Supreme Court of the Stale of Orcgon made
and entered a final ]udgmcnt Tierein in favor of the State of Oregon
and against Curt Muller, defendant, in which final judgment and
the proceedings had prior ﬂielcuutn in this cause, certain errors
were committed to the prejudice of Curt Muller, all of which will
more in detail appear from the Assignment of Errors which is filed
with this petition.

11

That the said Supreme Court of the State of Oregon is the highest
court of the State of Oregon in which a decision in this suit and {his
matter could be had.

Wherefore Curt Muller petitions and prays that a Writ of Hrror
from the Supreme Court of the United States may issue in- this be-
half, to the Supreme Court of the Stale of Oregon, for the correc-
tion of errors so complained of, aind that a transcript of record, pro-
ceedings and papers in this cause, duly authenticated, nmy be sent
to the Supleme Court of the United States.

Dated this 24th day of August A. D, 1906.

WM. D. FENTON,
HENRY H. GILFRY,
Attorneys for Curt Muller, Def't.

8 [Endorzed:] In the Supreme Court of the State of Oregon.

State of Oregon, Plaintiff-Respondent, vs. Curt Muller, De-
fendant-Appellant.  Petition for Writ of Error. Tiled Aug 27
1906. J. J. Murphy, Clerk; By Arthur 8. Benson, Deputy.

9 In the Supreme Court of the State of Oregon.

STATE OF OREGON, Plaintiff and Respondent,
V8.
Curt Murier, Defendant and Appellant.

Order.

The abovc entitled matter coming on to be heard upon the petition
£ Curt Muller, defendant-appellant herein, for a Writ of Error from
ae Supremes Court of the United States to the Supreme Court of the
tate of Oregon, and upon examination of said petition and the record
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in said malter, and desiving to give the petitioner un opportuntly to
present in the Supreme Court of the United States the questions pre-
gented by the record in said matller,

It is ordered that a Writ of Error be and iz hereby allowed to this
court from the Supreme Court of the United Stafes, upon the execu-
tion of a hond by said Curt Muller in the sunt of $500.00.

Dated this 27th day of Aug., A. D. 1906,

R. S. BEAN,
Chicf Justice of the Supreme Count of the State of Ovegon.

10 [LIEndorsed :] In the Supreme Court of the State of Oregon.

State of Oregon, Plaintifi-Respondent, vs. Curt Muller, De-
fendqm-Appel].mf Order allowing writ of drror. Tiled Aup'. 28,
1906. J. J. Murphy, Clcll\,b\ /\lthlll 5. Benson, Deputy.

11 In the Supreme Court of the United States.

Curr Murnner, Plaintiff in Error,
8.
SraTe orF Orkcox, Defendant 1n Trror.

Bond.

Know all men by these presents: That T, Curt Muller ag principal,
and L. T. Gilliland and R. C. Warinner as surely, are held and finnly
bound unto the State of Oregon in the gum of $500.00, (0 be paid
to the said state of Ovegon, to which paynient well and {ruly to be
made we hind ourselves, onr heirs, exeenlors and adminisirators
jointly and severally, fimnly by these presents.

198%;11@6 with our seals and dated this 24th day of August, A. D.

Whereng the above named plaintiff in error secks to prosecute his
Writ of Error to the Supremao Court of the United States lo reverse
the judgment rendered in the above entitled action by the Supreme
Court of the State of Qregon.

Now therefore, the condition of this nbh;,x iont 15 such that if the
above named phmilﬁ" in ervor shall prosecute hiz writ of crror to
effect, and answer all costz that may he adjudged, if he shall fail 1o
mcul\e Qood his plea, then this nbllaahon shall be void, otherwise to
remain in full foree and effect.

CURT MULLER. [smAL.]
L. T. GITLLTLAND, [skaL.]
R. C. WARINNER. [sgar.]

Signed, sealed and delivered in the presence of:

R. A. LETTER.
BEN C. DEY.
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12 . Srtare ov Orecow, County of Multnomah, ss:

On this 24th day of August, 1906, hefore me, a Notary Public in
and for the State of Oregon, penonally appeared Curt Muller, to me
known to be the person described in and .who executed the foreoomg
bond, and acknowledged that he executed the same as his free act
and deed. :

[sEaL.] | R. A. LEITER,

Notary Public for Oregon.

My commission expires Sept. 25, 1907,

Stare oF OrEGON, County of Multnomah, ss:

I, L..T. Gilliland and I, R. C. Warinner, whose names are sub-
seribed as surefies to the within bond, being severally duly sworn,
each for himself say: that 1 wam a resident and householder within
the State of Oregon; that I am not a counsellor or attorney at law,

sherifl, clerk or other officer of any court, and am worth the sum of

$1000.00 over and above all my indcbtedness. and liabilities, ex-
clusive of property exempt from execution.
: : L. T. GILLILAND.

R. C. WARINNER.

Subscribed and sworn to befow me this 24th day of August, 1906.
[SL‘AL Al ‘ R. A. LEITER,
-Notary Public for Oregon.

My commission etp-iroq Sept. ‘)—5 1907.
I hereby approve the foregoing bond and survety, this 27111 day of

Aug., 1906.
R. 8. BEAN,
Chief Justzce of the Supreme Court of the State of Oregon.

13 (Endorsed:) In the Supreme Court of the United Slates.

Curt Muller, Plaintiff in Error, »s. State of Oregon, Defendant
in Trror. Bond. Tiled Aug. 28, 1906 J. J. Murphy, Clerk, by
Arthur 8. Benson, Deputy.

14 In the Supremec Courl of the United States.

Cr ~MurLes, Plaintiff in Trror,
A Vs,
STATE or Orecon, Defendant in E1r01

Tur UNITED STATES 01* AMERICA, 83!

The President, of the United States of America, to the Judges of the
Supreme Court of the State of Oregon, Gleetlng

Because in the records and proceedings, as also in the rendition of

. the judgment of a plea which 13 in the said Supreme Court of Ore-
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gon before you, between the State of Oregon, Plaintiff, against Curt
Muller, Deieuddnt a nianifest ervor has happened to the great dann-
age of the said dcieud(lul Curt Muller, as by his complaint appears.

We, being willing that error, if any has been, should be duly cor-
rected and full and speedy | instice done lo the parties aforesaid, in
thig behfﬂf do command you, if judgment bhe therein given, that
then, under vour seal, distinetly and openly, you send the record and
proceedings aforesaid, with all things concerning the same, to the
Supreme Court of the United States, together with this writ, so that
vou have the said record and proce L,Gdl[l“"; aloresaid, at the City of
\Vd:lunghan . €., and filed in the office of the Clerk of the United
States Supreme Court on or hefore sixty days from the date hereof,
to the end that the reeord and proceedings aforesaid being then and
there inspected. the said United States Supreme Court may cause

further to be done therein to correct that error, what of right
15 and according to the laws and custors of the United Stales
of America should be done.

Witness the Honorahle Melville W. Fulier, Chiet Justice of the
Supreme Court of the United States, thiz 30th day of Augnst, 1906,
and done al the City of Portiand, with the seal of the Circuit Court
of the United States for the District of Oregon, altuched.

[Scal United States Circuit Conrt State of Oregon. |

J. A. SLADEN,
Clevk: of the Cirewit Court of the Unated States,
for the Distriet of Oregon,

Allowed ;

A. 5. BEAN,
Chief Justice of the Supreme Court
of the Staic of Orogon.

18 [Endorsed | In the Supreme Court of the United Stales

Curt Muller Plaintaff in Errorv »s. State of Oregon Defendant
in Error Writ of Brror Filed Sep. 4 1906 J. J. Mwrphy, Clerk;
By Arthur S. Beuson Depuly.

i i Tug Unrrep STATES 0F AMERICA, $8:
‘The President of the United States {o the Stale of Qregon, Greeling:

You are hereby cited and adinonished to be and appear at and
before the Suprenie Court of the United Slates at Washington, D. C.,
within sixty days from the date hereof, pursuant to a writ of crror
filed in the office of the clerk of the Supreme Court of the Statc of
Oregon, wherein Curt Muller is plaintiff in error and you are de-
fendant in crror, to show cause. if any there be, why the judgment
rendered against the said plaintiff in error as in said writ of error
mentioned, should not be corrected, and why speedy justice should
not be done the parties in thut behalf,
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Witness, the Chiefl Justice of the Supreme Court of the State of
Oregon, this 1st day of September, 1906.

[Seal Supreme Court State of Oregon. ]

R. S. BEAN,
Chicf Justice of the Supreme Court
of the State of Oregon.
Attest:
J. J. MUBPHY,
Clevk of the Supreme Court
of the State of Oregon.

Porrrann, OrEcon, Sept. 4k, 1906.

I, attorney of record for the defendant in error in the above en--
titled case, hereby acknowledge due service of the above citation, and
enter an appearance in the Supreme Court of the United States.

JOHN MANNING, Dist. Att'y, and
B, K. HANEY, Deputy Dist. Att'y,
Attorneys for State of Orvegon.

18 [Endersed:] In the Supreme Court of the State of Oregon

State of Oregon Plaintiff Respondent ws. Cart Muller De-
fendant Appeltant Citation on Writ of Error Tiled Sept. 5, 1906.
J. J. Murphy Clerk By Arthur S. Benson Deputy.

19 Transcript.
Tue State or OrrgoN, Plaintiff and Respondent,
Curr MULLER, Defe?{da.nt and Appellant.
Appeal from the Cireuit Court for Multnomah County..
Before Honorable Alfred F. Sears, Jr., Judge.
20 Be it Remembered that heretofore on the 18th day of
September, 1905, there was filed in the office of the Clerk of

the Circnit Court of the State of Oregon, for the County of Mult-
nomah, an Information in words and ﬁgures as follows, to-wit:

In the Cireuit Court of the State of Oregon for the County of
Multnomah,

THE STATE o OREGOW
V8.
Curr Murrer, Defendant,

Curt Muller, accused by the District Attorney for the Fourth
Judicial District of.the State of Oregor, for the County of Mult-
nomah, by this information of the crime of requiring a female to
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work in a laundry more than len hours in one day, committed as
follows:

The said Curt Muller on the 4th day of September, A. D. 1905,
in the County of Multnomah and State of Qregon, then and thero
being the owner of a laundry known as the Grand Laundry in the
City of Portlund and the employer of females therein, did then and
there unlawfully permit and suffer one Joe I[ase]bock/ he, the said
Joe Haselbock, then and there being an overseer, superintende,nt
and agent of said Curt Muller, in the said Grand Laundry, to re-
quire a female, to-wit: one Mrs. Ii. Goteher, to work mwore than ten
hours in said laundry on said 4th day of September, A. D. 1905,
contrary to the statutes in such cases made and provided, and against

the peace and dignity of the State of Oregon.
21 Dated at the City of Portland, in the county aforesaid,
this 1Sth day of September, A. ). 1905.

JOEHN MANNING,
Distriet Attornen.

Witnesses subpened, sworn and examined hefore the District At-
tornev for the State of Oregon:

Bertha Gerhke.

Helen Peterson.

Ester Brooks.

Eunice McLeod.

Mrs. Reoves.

Maud Reeves.

Mrs, E. Goteher.

22 And afterwards on Thursday (he 21st day of September,

A, D. 1905, the same heing the 15th Judicial Day of said
term of Court, there was rendered and entered an Order in words
and figures as foﬂm\.« to-wit:

(Title.)

Now al this time comes the State of Oregon, by H. B. Adams,
Deputy Distriet Attorney, and the defendant — o, Giesler, his al-
torney, and an Information having been heretofore, (o wit: on the
18th day of Sept. 1903, duly presenmd to this court by the District
Attorney of the ¥ourth Judicial District of the State of Oregon,
for Mulinomah county, and filed with the Clerk charging said
defendant with the erime of requiring a female to work in a 1aundrv
more than ten hours in one day. Said defendant by his qt’mrney
waives the reading of the information and pleads fhat he is not
euilty of the erime charged in this II)fOIm"LthTl

(Signed) ARTHUR L. FRAZER, ]mlgc

23 And afterwards on Monday the 16th day of October, 1905,

the same being the 13th Judicial Day of said Term of Cour
there was rendered and entered an order in words and figures as
follows, to-wit;
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' (Title.)

Upon motion of the defendant above mameéd and defendant ap-
pearing by his attorneys, E. 8. J. MeAllister and Wan. . Fenten,
and the State of Oregon appearing by B. E. Haney, Deputy Pros-
ecuting Atforney;

It is ordered that the plea of nor guilty herein heretofore entered
may be aund the same is now withdrawn, and leave granted to the de-
fendant to file his demurrer to the information herein ;

Whereupon said demurrer being now filed, and arguéd by said
counsel ; ;

It is ordered that the same be taken under advisement.

(Signed) ALFRED F." SEARS, Ir., Judge.

24 And afterwards on the 16th day of October, 1905, there
was filed in this court, a-demurrer to information in words
and figures as follows, to-wit:

(Title.)

Comaes now the defendant above named and demurs to the in-
formation and for canse of demurrer says that the said information
does not state facts and-the facts stated are not sufficient to consti-
tute o erime. '

* That the act under which this information is filed is unconstitu-
tional and veid.
E. 8. J. McALLISTER,
‘WM. D. FENTON,
Attorneys for Defendant. -

State oF OrecoN, County of Multnomah, ss:

Due serviee of the within demurrer is hereby accepted in said
county, this 16th day of October, 1905, by receiving a copy thereof,
duly certified te as such by Wm. D. Fenton, of Atterneys for Defend-
ant. 2

- JOHN MANNING,
District Attorney, for Plaintff,
By B. E. HANEY, Deputy.

25 And afterwards on Saturday the 20th day of January,

A. D. 1906, the same being the 17th Judicial Day of said
Term of Court, thers avas rendered .and emtered an order in words
and figures as follows, to-wit: ?

(Title.)

The above entitled action having heen heretofore argued by-the
respeclive attorneys lo this action on defendant’s demurrsr to the
Information, and by the court then reserved for further considera-

tion.
2107
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And the Court having duly econsidered all the questions presented,
and being now fully advised, it is ordered that said detrrer be and
the swne hereby is overruled.

(Signed) ALFRED F. SEARS, Jr., Judge.

26 And afterwards on Tuesday the 23d day of Januvary, A. D.

1906, the sarme being the 19th Judicial Day of said Term of
Court, there was rendered and entered an Order in words and figures
as follows, {o-wit; :

(Title.)

Now at this time comes the State of Oregon, by Bert 15, Haney,
Deputy District Atlorney, and the defendant appearing by E. 8. J.
MceAlhster, one of his attorneys, and said defendant having heen
herctofore duly informed against by the District Attorney, of Malt-
nomah County, State of Oregon, on the 18th day of September,
1905, of the crime of requiring a female to work in a laundry more
than ten hours in one day, counntited in zatd county and state, on
the 4ih day of September, 1905,

And the Court having heretofore, lo-wit: on the 20th day of
January, 1905, overruled defendant’s demurrer {o the Information
herein, and zaid defendant at this time by and through hiy alforney
5. 8. J. MeAllister declined in open court to move or plead to this
information hercin,

It iz therefore Ordered and Adjudged hy the eourt that the de-
fendant Curt Muller pay a fine of Ten ($10.00) Dollars and in
defaull thereof that he be imprisoned in the County Jail of the
County of Multnomah, State of Oregon, for a period of five (5)
days and that the State do have and recover of and from the de-
fendant Cuort Muller its eostz and disbursements herein taxed at

—

(Signed) ALIFRED T. SEARS, Jr., Judge.

i And afterwards on the 27th day of January, 1906, there
was filed in thiz office, a Notice of Appeal in words and figures
as follows, to-wit: 3

Tn the Circuit Court of the State of Oregon for the County of
Multnomah.

Tar Srati or OrEGON
s,
Curr MurLrner., Defendant,

To John Manning, District Attorney for the Tourth Judieial District
of the State of Oregon, fo the Clerk of the ahove entitled Court,
and to the State of Oregon,

You and each of you are herehy notified and you will please take
notice that the defendant hevein, Curt Muller, hereby appeals to
the Supreme Court of the State of Oregon from that certain judg-
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ment of conviction and from the whole thereof, rendered againsl
him in the above named court on the 23rd day of January, 1906,
in which Judgment he was sentenced to pay a fine of §10.00 and from
the fine of $10.00 therein imposed.
Dated January 27th, 1900.

CURT MULLER, Defendant.

. 8. J. McALLISTER,

WM. D. FENTON,

Attorneys for Defendant.

28 Tn the Circuit Court of the State of Oregon for the County of
Mulinomah.

Tar State or OREGON
8.
Curr MurLir, Defendant.

I, Alfred F. Sears, Judge of the Circuit Court of the State of
Oregon, County of Multnomah, the court in which the conviction
of the above named defendant was had, hereby certify thut there
is probable cause for the appeal. :
ALFRED F. SEARS, Jr., Judge.
Dated Jan. 27th, 1906. :

Srate or OrEcox, County of Multnomah, ss: ; i

Due service of the within Notice of Appeal is hereby accepted in
Multnomah County, Or., this 27th day of January, 1908, by receiv-
ing a copy thereof, duly certified to as such by Wm. D. Fenton, of
Attorneys for Defendant.

JOHN MANNING,
Attorney for State of Oregon.
: F. S. FIELDS, Clerk,
ByH. V. BAMFORD
Deputy Clevk of Cireut C’ow't, Mulinomah C'oum,ty.

29 In the Circuit Court of the State of Oregon for the County of
Multnomah,

Stare oF OrecoxN, County of Multnomah, ss:

I, F. 8. Fields, County Clerk and Clerk of the Cireuit Court of the
State of Oregon, for the County of Multnomah, do herehy certify that
the foregoing copies of Pleadings, Papers, Orders and Journal En-
" tries, constituting the Judgment Roll, together with the Notice of
Appea.l in the case of The State of Oregon, Plaintiff and Respondent,
ws. Curt Muller, Defendant and Appellant, have been by me com-

pared with the originalg thereof, and that they are true and correct
- transeripts of such original Pleadings, Papers, Orders, Journal En-
tries, and Notice of Appeal as the same appear of record and on
file at my office and in my custody.
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In witness whereof, T have hereunto set my hand and affixed the
seal of said Circuit Court 1he 31st day of January, 1906.
[SEAL.] F. 8. FIELDS Clerk,
By H. C. SMITH, Deputy

30 : No. —.
© In the Supreme Court of the State of Oregon.
Appeal from Multuomah County.

Tag Srate or Orrcoxn, Plaintiff and Respondent,
V8.
Kurr MurLer, Defendant and Appellant.

Transeript.

Filed Feb’y &th, 1906. _
J. J. MURPHY, Clerk.

a1 Tn the Supreme Court of the Slate of Oregon.

Tue Srare or Orecox, Respondent,
2.
Curt MuLLer, Appellant.

Appeal from the Cireuit Court for Multnonmah County.
The Honorable Alfred F. Sears, Jr., Judge.

Bert 5. Hancey, Deputy Distriet Attorney, for the State.
Wm. D. Fenlon, for Appellant.
Bear, €. J.
Affirmed.
: * * * * * * *

Filed June 26, 1906.
J.J. MURPHY, Clevk, ;
By ARTHUR S. BENSGN, Depuly.

32 Bran, €. J.:

In 1903 the Legislature pasced an act which, among other things,
provided that “no female fshall] be employed in any mechanical es-
fablishment, o factory, or laundry in this state more than 10 hours
during any one day” and that “any employer who shall require any
femalc to \\01] i any of the places mentioned” more than the pro-
hibited time “shall be euilty of a mizdemeanor, and upon convietion
thereal shall he” punished, ete. Laws Or. 1903, p. 148. The de-
Fondant was eonvicted for a vielation of this act by requiring a female
to work more than the prescribed time in a laundry. e appeals to
this court on the ground that the law is unconstitutional and void,

~

s et
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as violative of the fourteenth amendment to the Constitution of the
United States, which provides that no state shall “deprive any person
of life, hbolty or property, without due process of law,” and. of see-
tions 1 and 20 of article 1 of the Constitution of this state as follows:
Scatien 1. “We declare that all men, when they form a social coni-
pact, are equal in rights.” And section 20. “No law shall be passed
granting to any citizen or class of citizens, privileges or immunbities
which, upon the same terms, shall not equally belong to all citizens,”
The 11ght to labor, or employ labor, on such terms and conditions as
may be agreed upon by the interested parties, is not only a liberty, but
a property right gnarantied to every citizen by the fourteenth amend-
ment to the Gonstitution of the United States, and cannot be arbi-
trarily interfered. with by the Legislature. Lochner ». New York, 198
U. 8. 45, 25 Sup. Ct. 539, 49 L. Ed. 937; Ex parte Kuback, 85 Cal.
274, 24 Pac. 737, 9 L. R. A. 482 20 Am. St. Rep. 226; Frorer v:
Peoplc 141 11L 1/1 31 N. Tn. 395, 16 L. R. A. 492 ; State v. Loomis,
115 Mo. 307, 22 8. W, 350, 21 LR A. 789; Low v. Rees Pnntmrr
Co., 41 Neb, 127 69 N, W.. 36 24 L. R, A, /0‘? 43 Am. St Rep. 6£O
Seattle v. Smyth, 22 Wash., 327, 60 Pac. 1120, 79 Am. St, Rep. 939.
But the amendment was not designed or intended to limit the right
of the state, under its police power, to prescribe such reasonable regu-
lations as may be necessary to promole the welfare, peace, morals, edu-
ecation, or good order of the people, and therefore the hours of work
in (,mploymcnts which are detrimental to health may be regulated
by the ch;uhztme Holden ». Hardy, 169 U. 8. 366, 18 Sup Ct.
383, 42 L. Ed. 780,

The right to labor and to contract f01 labor, like all rights, is itself
subject to such reasonable limitations as are essential to the peace,
health, welfare, and good- order of the community, and, as said by
the Supreme Court of the United States: “A large discretion is neces-
sarily vested in the Legislature to determine, not only what the in-
terests of the public require, but what measures are necessary for the
protection of such inlerests.”” Lawton v. Steele, 152 U. 8. 133, 14
Bup, Ct. 499, 38 T.. id. 385. In Holden ». Hardy, supre, the court,
referring to the limitations pldced by a state upon the hours of work-

men in underground mines, said:

33 “These emplovmen( when too long pursued, the Legis-

. lature has judged to be detrimental te the health of the em-
ployés, and, so long as there are reasonable grounds for helieving that
this is so, its deuslon upoun this subject cannot he renewed by the
federal courts.”” And in the subsequent case of Gundling 4. Chicago,
177 U, 8. 183, 20 Sup: Ct. 633, 44 T.. Ed, 725, the court uses this
langnage: “regulations respecting the pursuit of a lawful trade or
business are of very fréquent pecurrence in the various cities of the
country, and what such regulations shall be and to what particular
trade, business, or occupation they shall apply, are questions for the
state to dptelmme and their determination comes within the proper
exercise of the pohcc péwer by the state, and unless the regulations
are so utterly unreasonable and e\iravnnant in their nature and pur-
peage that the properiy and personal vights of the citizen arve ununeces-
sarily, and in a manner wholly arbitrary, interfered with or destroyed
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without due process of law, they do not extend heyond the power of
the state 1o pasg, and they formn no subject for federal interference.”
The Legislature may not, therefore, unduly interfere with the
liberty of contract, or arbitrarily Himnit the right of a citizen (o enter
into such contracts as to him way seem expedient or desirable; hub
it may prescribe reasonable regulations in veference thereto and lim-
itations thereon to promote the general welfare and guard the public
health, and the power of the courts to review such regulations exists
only “when that which the Legislature has done comes within the
rule that if a statute, purporting to have heen cnacted to protect the
public health, the public morals, or the public safety, has no real or
substantial relation to those objects, vr is beyond all question a plain,
palpable invasion of rights seeured by the fundamental law.”  Jacob-
son . Massachusetts, 197 U. 5. 11, 31, 25 Sup. Ct. 558, 49 L. 1d.
6543,

Now, the gtatule in question was plainly enacted, although not so
declared therein, in order to conserve the public health and welfare
by profecting the physical well-being of femnales who work in me-
chanical establishments, factories, and laundries. Such legislation
st be taken as expressing the belief of the Legislature, and through
it of the people, that the labor of females in such establishments in
excess of 10 hours in any one day 18 detrimental to health and inju-
riously affects the public welfare. The only question for the court
is whether such a regulation or limitation has any real or substantial
relation to the object sought to be accomplished, or whether it is “so
utterly unreasonable and extravaganl” as to amount o a mere arbi-
trary interference with the right fo contracl. On this question we
are nol without authority, Legizlation limiting the hours during
which women may he employed is in force in several of the states of
the Union, and, o far ag we are advized, such legislation has every-
where been upheld, except in the state of Illineiz. This particular
class of legislation was first enacted in Massachusetls, and came hefore

the Supreme Court of that state in Commonwealth v. Ham-
34 illon Mfg. Co., 120 Mass. 553. The law provided that “no

minor under the age of eighteen years, and no woman over
that age, shall be eniployved in laboring by any person, firm or cos-
poration in any manufaciuring establishment in this common-
wealth more than 10 hours in any one day,” except in certain cages,
and that “in no case shall the hours of labor excsed 60 per week.”
This law was held valid, the court declaring that it was not in viola-
tion of any rights reserved (o the individual ecitizen, hecause “it
-qerely provides that in an smployment, which the Tegislature has
evidently deemed to some extent dangerous (o health, no person
ghall be engaged in labor more than,10 hours a day or 60 hours a
week. There can be no doubt that such legislation may be main-
tained either as a health or police regulation, if it were necessary to
resort to either of those sources for power. This principle bas been
so frequently recognized in this commonwealth that reference to the
decisions is unnecessaty.”  And that the law did not violate (he right
of the female employé to labor in accordance with her own judg-
menl as to the nuiber of hours she should work, because it merely
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prohibited her being employed continuously in the same service more
than a certain number of hours during a day or week, leaving her
free to work elsewhere as many hours as she might desire. In 1899
the Legislature of Nebraska (Laws 1899, p. 362, c. 107) enacted a
law providing that “no female shall be employed in any manu-
facturing, mechanical or mercantile establishments, hotel or restau-
rant in this state more than sixty hours during any one week and
that ten hours shall constitule a day’s labér” This legislation was
upheld by the court on the ground that it was a reasonable regulation
to promote the public good and to protect the health and well-being
" of wonien engaged in labor in the establishments mentioned in the
act, and therefore came within the police powers of the state. Wen-
ham v. State, 65 Neb. 394, 405, 91 N. W, 421, 58 L. R. A. 825. The
court said: “Women and children have always, to a certain extent,
been wards of the slate. Women in recent years have been partly
emancipated from their common-law disabilities. They now have a
limited right to coutract. They may own property, real and per-
sonal, in their own right, and may engage in business on their own
account. But they have no voice in the enactment of the laws by
which they are governed, and can take no part in municipal affaivs.
They are unable, by reason of their physical limitations, to endure
the same hours of exhaustive labor as may be endured by adult males.
Cerlain kinds of work, which may be performied by men without
injury to their health, would wreck the constitutions and destroy
the health of women, and render them incapable of hearing their
ghare of the hurdens of the family and the home. The state must
be accorded the right to guard and protect women, as a class, against
guch a condition; and the law in question, to that extent, conserves
the public health and welfare.” In 1901 a sinular statute was en-
acled in the slale of Washington, and was held valid by the Supreme
Court in State v. Buchanan, 29 Wash. 602, 70 Pae. 52, 59 L. R. A.
342, 92 Am. St. Rep. 930, Mr. Justice Dunbar saying: “Tt
5] is a matter of universal knowledge with all reasonably intel-
ligent people of the present age that continuous standing on
the feet by women for a great many consecutive hours is deleterious
to their health. -It must logically follow that that which would
deleteriously affect any great number of women, who are the mothers
of succeeding generafions, mnst necessarily affect the public welfare
and the publie morals. Law 18, or ought to be, a progressive science.
While the principles of justice are immnmtable, changing conditions
of soctely and the evolution of employment make a change in the
apphication of prineiples absolutely necessary to an intelligenl ad-
ministration of government.” The case of Ritchie v. People, 155
I11. 98,40 N. E. 454,29 L. R. A. 79, 46 Am. St. Rep. 315, is the only
decizion ‘to which our attention has been called, or which we have
been able to find, in which an act of the kind under consideration
has been held unconstitutional and void. The case 12 well consid-
ered and ably presented, but i, we think, borne down by the weight
of authority and sound reason, ,
We are of the opinion, therefore, that the act in question is not
void because an arbitrary and unwarranted limitation of the right
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of contract, bul is within the police power of the state. Nor can we
coneur with counsel that it is an arbitrary and unwarrantable dis-
eriminalion against perzons engaged in the particular bhusinesses or
employmeunts specified. because persons in other businesses or call-

ings are not prohibited from requiring or permitting their female
employu: to work swore than 10 hours a day. Nearly all legiglation
1s special iu the objecls sought fo be obtained or in ifs apphcahon
and the general rule is that such legislation does not infringe the
coustitutional right to equul protection of the laws when all persons
subject thereto ave treated alike under like circnmstances and condi-
tions, In ve Oberg, 21 Or. 406, 28 Pac. 130, 14 1. R. A. 577; Ex

parte Northup, 41 Or. 469 69 Pac. 445. “The diseriminations which
are open Ao objection,” says Mr. Justice Tield, in Soon Hing .
Crowley, 113 U, 8. 703, 709, 5 Sup. Gi. 730, 28 L. Tod. 1145, “are
. those where persous engaged in the saine buginess arve subjected to
different resivictions, or are held entitled to different privileges under
the same conditiens. 1t is only then that the diserimination ean be
said to repair that equal vight which all can elaim in the enforce-
ment of the laws” :

"The judgment 1s affirmed.

36 Be 1t Remembered that at a regular term of the Supreme

Court of the State of Oregon, begun and held at the court
room in the City of Salem, on the first Monday, the 5th day of
March, 1906, Present: Hnn Robert 8. Bean, Chief Justice, Hon.
Frauk A. Moore, Associate Justice, Hon, Thomas G, TTailey, Asso-
ciate Justice, and J. J. Murphy, Clerk, the fallowing proceedings
were had on Tuesday, the 261h day of June, 1906, the same being
the 56th judicial day of said term:

Srarr o1 Orecow, Respondent,
UL
Curr MurLer, Appellant.

Appeal from Multnamah County.

This couse hawing herelofore to-wit: on the 18th day of April,
1906, been argued and submitied by the attorneys for the respective
]_)LLlLIE‘Q above named and by the conrt then reserved for further con-
sideration and the court having duly considered all the questions
presented by ‘the transcript herein and the arguments of the respect-
ive attorneys thereon and being now fully advised in the premises
finds that there is not error as alleged.

It is therefore considered, ordered and adjudged that the jude-
ment in this esuse in the court below rendered be, and the same
hereby is in all things affirmed, and that the vespondent recover of
appellant its costs and disbursemenls in this court upon the appeal
allowed and taxed at $ o be paid in the first ingtance by the
county -of Multnemah.,
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It is further ordered that the cause be remanded to the said court
below for such further proceedings ag may be proper and not incon-
sistent with the opinion herein, and that a judgment be there entered
and dockeled in accordance herewith.

37 Srate or OrEcow, County of Marion, ss:

I, J. J. Murphy, Clerk of the Supreme Court of the State of Ore-
gon, do herchy cer-fy that the foregoing transcript has been by me
compared with the original, and that it is a correct transeript there-
from, and the whole of such original as the same appears of record,
and in my office and custody.

In Testimony Whereof, I have hereunto set my hand and affixed
:tllé%éSeal of said Court, at Salem, Oregou, this 26th day of June,

[SEAL.} J J. MURPHY, Clerk.

38 - In the Supreme Court of the State of Oregon.

I, J. J. Murphy, Clerk of the Supromc Court of the State of
Olegon do hereby certify that the foregoing transeript is a full,
true and complete copy of the record of said action filed with our
said court as the transcript on appeal from the judgment of the
cireuit court of the state of Oregon for the county of Multhomah
from which the said appeal was taken, and is the record upon which
said appeal was heard, and the judgment of our supreme court en-
tered thereon the 26th day of June, 1906,

I further certify that the foregoing transcript likewise contains a
full, true and correct copy of the judgment or our said supreme
court upon the said appeal entered on the said 26th day of June,
1906, and a full, true and correct copy of the opinion of the court
filed on said 26th day of June, 1906, and upon which said judgment
was enlered. :

I further certify that the petition for a writ of error in said cause
and the endorsement thereon; the bond thereon, ils writ of error;
the citation and proof of service endorsed thereon, the writ of ervor,
and allowance thereof, all which are attached to the above and fore-
going, are the original petition, order, citation and writ of error
lodged with and now in my office; and I do certify that the above
and foregoing are such original papers so lodged and filed with me;
and that the foregoing copy of bond, ifs approval and endorsements
thereon and the assignment of errors and prayer for reversal, is a
true and correct copy of such originals lodged and filed with e,
and that the foregoing transeript is a true and correct copy of the
papers and pleadings filed and of the proceedings had in the above
entitled cause in our said court as the same a.ppema of record and

on file in my office.
39 I further certify that the cost of the foregoing return to the-
writ of error is $9.60 and that said amount was paid by Wm,
D. Fenton, Esq.
7
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In witness whereof, I have hereunto set my hand and the seal of
the Supreme Court of the State of Oregon, at my office in the city
of Salem, in said state, this 11th day of September, 1906.

[Seal Supreme Court, Stale of Oregon.]
J. J. MURPHY,
Clevk of the Supreme Court of the
State of Oregon,

By —— , Deputy.

Endorsed on cover: File No. 26,375, Oregen supreme court.
Term No. 107. Curt Muller, plamtlﬂ tn error, vs. The Stabe of
Oregon. Filed September 21, 1906. File No. 20,375.
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V. United States, 164 U. 8. 227; Insurance Company v. Middle-
port, 124 U, S, 534; Sheldon on Subrogation, §240.” See also
Uniled Stales Fidelity Co. v. Kenyon, 204 U, S. 349, 336, 357.
The decree of the Circuit Court of Appeals
Affirmed.

MULLER, PLAINTIF. IN ERROR, v». THE STATE OF
OREGON.

ERROR TO THE SUPREME COURT OF THE STATE OF OREGON.
No. 107, Argued Jaauary 16, 1008 —Docided Februacy 24, 1908,
The peculiar value of  written constitution is that it places, in unchangiog.

itations upon legislative action, questions relating to which are
ublic opinion; but when the extent of

nnd debated, & widespread and long continued belief concerning that fact
is worthy of consideration.

‘This court takes judiciul éugnizance of all matters of general knowledge—
such oa the fact that woman’s physical structure and the performance of
maternal functions plsco her st o disadvantage which justifies 8 iffereaco
in legilation in regard to some of the burdea which rest upa ber.

As healthy mothers are cssential to vigorous offspring, the physical well-
being of woman ia an object of public interest, The regulation of her hours
of Isbar fals within the police power of the State, and a statute directed
exclusively to such regulation dw not conflict with the due process or
equal protection clauscs of the Fourteenth Amendment.

‘The right of & State to regulate the working hours of women rests on the
police power and the right to preserve the health of the women of the
State, nd o nok st by othr vt o he St grsnting o denyog
to women '-'u! lllms rights as to contract and the elective franchise as
enjoyed by

Wil the gupid by 0 st oo o wr g o he ol
of ands abor i poteied by the Furlenth Anendiment thas ety s
subject o proper ratictions nder the polica power of the St

Oregon of 1903 le sl i
establishrnenta more than ten hours 8 day is not uncontitutional 80 far
58 respects lnundries.

48 Oregon, 252, affirmed.

TaE facts, which involve the constitutionality of the statute
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of Oregon limiting the 'houra of er sloyment of women, are
stated in the opinion.

Mr. William D. Fenton, with whom Mr. Henry H. Giljry
was on the brief, for plaintiff in error:

‘Women, within the meaning of both the state and Federal
constitutions, are persons and citizens, and 85 such are entitled
to all the privileges and immunities therein provided, and are
23 competent to contract with reference to their labor as are
men. In re Leach, 134 Indiana, 665; Minor v, Happersst, 21
Wall. 163; Lochner v. New York, 198 U. 8. 45; First National
Bank v. Leonard, 36 Oregon, 300; IL. B. & C.. Ann. Codes ‘&
Statutes of Oregon, §§ 5244, 5250.

The right to labor or employ labor and to meke contracts in
respect. thereto upon such terms ag may be agreed upon, is
both a liberty and a property right, included in the constitu-
tional gusrantee that no person shall be deprived of life,
liberty or property without due pracess of law. Cooley's
Const. Lim. (7th ed.), 889; Ez parte Kuback, 85 Californis, 274;
Sealtle v. Smyth, 22 Weshington, 327; Low v. Printing Co,,
41 Nebrasks, 127, 146; Richis v. People, 155 Tlinois, 98, 104;
Cleveland v. Consiruction Co., 67 Ohio St. 197, 213, 219; Frorer
v. People, 141 Tlinois, 171, 181; Coal Co. v. People, 147 Tllinois,
67, 71; State v. Goodwill, 33 W, Va, 179, 183; State v. Loomis,
115 Missouri, 307, 316; In re Morgan, 26 Colorado, 415;
Lochner v. New York, 198 U. 8, 45, 53; Slate v, Buchanan, 20
‘Washington, 603; State v. Muller, 48 Orcgon, 252.

The law operates \maq\nlly and unjustly, and does not

y and i imilarly situated, and
. therefore dlass legislation. Cuca cited supra and Bailey v.
The People, 190 Tllinois, 28; Gulf, Colo. & 8. F. Ry. Co. v. Ellis,
165 U. 8. 150; Barbier v. Connolly, 113 U. 8. 27; Soon Hing v.
Crouley, 113 U. S.703; Ex parte Northrup, 41 Oregon, 489, 403;
In re Morgan, 26 Colorado, 415; In re House Bill 203, 21
Colorado, 27; In re Eight Hour Bill, 21 Colorado, 29.
Section 3 of this act is unconstitutiona! in this, that it de-
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prives the plaintiff in error and his employés of the right to
contract and be contracted with; and deprives them of the
right of private judgment in matters of individual concern, and
in a matter in no wise affecting the general welfare, health
and morals of the persons immediately coneorned, or of the
genersl public. Cases cited supra and In re Jucobs, 98 N. Y.
98; People v. Gillson, 109 N. Y..389; Godcharles v. Wigeman,
113 Pa. St. 431, 437; Ramsey v. People, 142 Tllinois, 380,

Conceding that the right ta contract is subject to cortain
limitations growing out of the duty which the individusl owes
to society, the public, o to government, the power of the legia-
lature to limit such right must rest upon some reasonable basis,
and cannot be arbitrarily exercised. Ritchia v. People, 155
Tlinois, 98, 106; Stale v. Loomis, 115 Missouri, 307; Ex parte
Kuback, 85 California, 274; City of Cleveland v. Construction
Co., 67 Ohio St. 197, 218; State v. Goodwill, 33 W. Va. 179, 182;
Lochner v. New York, 198 U. S. 48, 57.
> The police power, no matter how broad and extensive, is
limited and controlled by the provisions of organic law. In re
Jacobs, 98 N. Y. 98, 108; People v, Gillson, 109 N. Y. 389;
Civil Rights Cases, 109 U. 8. 11; Mugler v. Kansas, 123 U. §.
661; Tiedeman on Liin. of Police Powers, §§ 3-86.

Women, equally with men, are endowed with the funda-
mental and inalienable rights of liberty and property, and theso
rights cannot be impaired or destroyed by legislative action
under the pretense of exercising the police power of the State.
Difference in sex alone does not justify the destruction or im-
pairment of these rights. Where, under the exercise of the
police power, such rights are sought to be restricted, impaired
or denied, it must clearly appear that the public health, safsty
or welfare is involved. This statute is not declared to be &
health measure. The employments forbidden and restricted
are not in fact or declared to be, dangerous to health or morals.
Cases cited supra and Wenham v. Stale, 65 Nebraska, 305, 405;
Tiedeman on Lim. of Police Power, § 86; 1 Tiedeman, State &
Fed. Control of Persons and Property, p. 335-337; Colon v, Lisk,
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153 N: Y. 188, 197; People v. Williams, 100 N. Y. Supp. 337;
People v. Williams, 101 N. Y. Supp. 562.

Mr. H. B. Adams and Mr. Louia D. Brandeis for defendant

* in error.. Mr. John Manning, Mr. A. M. Crowford, Attorney

General of the State of Oregon, and Mr. B. E. Haney were on
the brief:

The legal rules applicable to this case are few and are well
established, namely:

The right to purchase or to sell Iabor is s part of the “liberty"”
protected by the Fourteenth Amendment of the Federal Con-
stitution and this right to “liberty” is, however, subject to
such reasonable restraint of action as the State may impose
in the exercise of the police power for the protection of health, -
safety, morals and the general welfare. Lochner v. New York,
198°U. 8. 45, 53, 67.

The mere assertion that s statute restricting “liberty” re-
Iates, though in a Temote degree, to the public health, safety
or welfare does not render it valid. The act must have a “real
or substantjal relation to the protection of the public health
and the public ssfety.””. Jacobson v. Massachusetts, 197 U. .
11, 31 - Tt must have “a more direct relation, as & means to
& end, and the end jtself must be appropriate and legitimate.”
Lochner v. New York, 198 U, S. 45, 56, 57, 61."

While such a law will not be sustained if it has no real or
substantial relation to public healtki, safety or welfare, or that.
it is an unrcasonable, unnecessary and arbitrary. interference
with-the right of the individual to his'personal liberty or to
enter into those contracts in relation to labor which may seem
to him appropriate or necessary for the support of himelf and
bis family, if the end which the legislature sceks to accom-
plish be one to which ita power extends, and if the means em-
ployed to that end, although not the wisest or best, are yet
not, plainly and palpably unauthorized by law, then the court
cannot interfere. In other words when the validity of a
statute' is questioned, the burden of ‘proof, so to speak, is
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upon those who assail it. Lochner v. New York, 198 U. 8.

Thz validity of the Oregon statute must therefore be !ual.l.\ned
unless the court can find that there is no “fair ground, reason-
able in and of itself, to say that there is material danger to the
public health (or safety), or to the health (or safety) of the
employés (or to the general welfare), if. the hours of labor are
not curtailed, Lochner v. New York, 198 U. 8. 45, 61.

The Oregon statute was:obviously enacted for the purpose
of protecting the public health, safety, and welfare, - Indeed it
declares: that as the female employés in the various estab-
lishments ‘are not protected from overwork, an emergency is
hereby declared to exist.

The facts of common knowledga of which the court may
take judicial notice establish, conclusively, that, there is reason-
sble ground for holding that to permit women in Oregon to
work in & “mechanical establishment, or factory, or laundry”
more than ten hours in one day is dangerous to the public
lun".h safety, morals or welfare. Holden v. Hardy, 169 U. 8.
366; Jacobson v. Massachusetts, 197 U. 8. 11; Loc}merv New
York, 198 U. 8, 481,

Mr. Louis D. Brandeis slso submitted & separate brief in
suppart of the constitutionality of the law.!

M. Justice Brewer delivered the opinion of the court.

On February 19, 1903, the legislature of the State of Oregon
passed an act (Session Laws, 1903, p. 148), the first section of
which is in these words:

“Sec. 1. That no female (shall) be employed i any me-
chenical establishment, ér factory, . or lsundry in this State
more than ten hours during any one day. The hours of work
may be s0.arranged 6 to permit, the employment of females

4 For an abatract of this brief, ace p. 419, post.
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at any time eo that they shall rot work more than ten iours
during the twenty-four hours of any on¢

Section 3 made & violation-of the provisions of the prior sec-
tions a misdemesnor, subject to a fine of not less than $10 nor
more than $25. On September 18, 1906, an information was
filed in the Circuit Court of the State for the county of Mult-
nomsh, charging that the defendant “on the 4th day of Sep-
tember, A. D. 1905, in the county of Multnomah and State of
Oregan, then snd there being the-owner of a latndry, known
s the Grand Laundry, in the city of Portland, and the employer
of females therein, did then and there unlawfully permit and
suffer one Joe Haselbock, he, the said Joe Haselbock, then and
there being an overseer, superintendent and agent of said Curt
Muller, in the said Grand Laundry, to require a female, to wit,
one Mrs. E. Gotcher, to work more than ten hours in ssid
Iaundry on said 4th day of September, A. D. 1905, contrary to
the statutes in such cases made and provided, and against the
péace and dignity of the State of Oregon.”

A trial resulted in a verdict against the defendant, who was
gentenced to pay a fine of $10. The Supreme Court, of -he State
affirmed the conviction, State v. Muller, 48 Oregon, 252, where-
upon the case was brought here on writ of error.

The single question is the constitutionality of the statute
under which the defendsnt was convicted so far as it affects
the work of a female in a lsundry. ‘ That it does not conflict
with any provisions of the state constitution is settled by the
decision of the Supreme Court of the State. The contentions of
the defendant, now plaintiff in error, are thus stated in hig brief:

“(1) Because the statute attempts to prevent perscns, sui
1wu, from making their own contracts, and thus violates the
provisions of the Fourteenth Amendment, a3 follows:

4 tNo State hall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or prop-
erty, without due process of law; nor deny to any person within
ita jurisdiction the equal protection of the lawe.’

voL. conm—37
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“(3) Because the statute does not apply equally to all per-
sons similarly situsted, and is class legislation.

“(3) The statute is not & velid exercise of the police power.
The kinds of work proscribed are not unlawful, nor are they
declared to be immoral or dangerous to the public health; nor”
can such a law be sustainied on the ground that it is desigoed
to protect women on account of their sex. There is no necessary
or reasoneble connection between the Limitation prescribeéd
by the act and the public health, safety or welfare.

1t is the law of Oregon that women, whether married or
single, have equal contractual‘and personal rights with men.
As said by Chief Justice Wolverton, in First National Bank v.
Leonard, 36 Oregon, 390, 306, after ‘& review of the various
statutes of the State upon the subject:

“We may therefore say with perfect confidence that, with
these: three sections upon the statute book, the wife can deal,
not only with her separate property, scquired from whatéver
source, in the same manner as her husband can with property
belonging to, him, but that she may make contracts and incur
linbilities, and the same may be enforced against her, the same
s if she were a femme sole. There is now no residuum of civil
disability resting upon her which is not recognized as existirig
against the husband. The current runs steadily and strongly
in the direction of the emancipation of the wife, and the policy,
8s disclosed by all recent legislation upon the subject in this
State, is to place her upon the same footing as if che were &
femme sole, not only with respect to her separate property, but
88 it affects her right to make binding contracts; and the most
patural corollary to the situation is that the remedies for the
enforcement: of liabilities incurred are made co-extensive and
co-equal with such enlarged conditions.”

It thus appears that, putting to one side the elective fran-
chise, in the matter of personal and contractusl rights they
stand on the same plane ps the other sex. Their rights in these
respects can no more be infringed than the equal rights of their
brothers. We held in Lochnar v. New York, 108 U. 5. 45, that



MULLER v.. OREGON. 419
20808 Opinion of the Coust.

8 law providing that no laborer shall be required or permitted
to work in 8 bakery more than sixty hours in & week or ten
hours in & day was not as to men a legitimate exercice of the
police power of the. State, but an unreasonsble,, unnecessary
and arbitrary interference with the right’ and liberty of the
individual to contract in relation to his labor, and as such was
in conflict with, snd void under, the Federal Constitution.
That decision is invoked by plaintiff in error as decisive of the
question before us. But this assumes that the difference be-
tween the soxes does not justify'a different rule respecting &
restriction of the hours of labor.

In patent cases counsel are apt to open the argument with
» discussion of the state of the art. It may not be amiss, in
the present case, before examining the constitutiona! question,
to notice the course of legislation as well as expressions of opin-
ion from other than judicial sources. In the brief filed by Mr.
Louis D. Brandeis, for the defendant in error, is a very sopious
collection of sll these matters, an epitome of whlch is found in
the margin.!

1 The following legislation of the States imposs restrictions in some form
or another upon the hours of labor that may be requircd of women: Massa-
chusetts: chap. 221, 1874, Rev. Lawe 1902, chap, 106, § 24; Rbode Toland:
1885, Acts and Resalves 1002, chap. 994, uisians
wale[ 1888, Rev. Le mxm, vl 1, p. nnectiol

 chap. 139, 1887, Rev. Stat. 1903, chup. 40,

ol 2

b. 762, Lawa 1907, chap. 507, § 77, subiv. 3, p. 1078; Nebraska: 1809,
Bomp, Stat. 1905, § 1050, p. 1088; Wadkington’: Seat: 1901, chap, 08, 1
P 118: Colorado: Acta 1903, chap. 138, § 3, p: 310; New Jersey: 1892, Gen.
ishoma: 1890, Rev, Stat. 1003, chip.
7T k. oty 1005 gl St Dabelss
§764), p. 1185 chap. 8,
Yoot ot u.:a.ma,um, o Carlons At 907, No. 30, P.487.

T fors M, Bruodeis clls stiention o hato satute:

i s 1 B, VI, chap. 22
Francs, 1848; Act.Nov. 2, m.mdumhm 1990, Bwitaerlind, Canton.
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‘Whill there have been but few decisions bearing directly upon
the question, the following sustain the constitutionality of
such legielation: Commonwealth v. Hamlton Mfg. Co., 120
Massachusetts, 383; Wenham v. State, 65 Nebraska, 394,

406; State v. Buchanan, 29 Washington, 602; Commonealth
v. Bealty, 15 Pa. Sup. Ct. 5, 17; against them s the case of
Ritchie v. People, 155 Tlinois, 98

The legislation and opinions referred to'in the margin may
ot be, technically speaking, suthorities, and in ‘them is little
or no discussion of the constitutional question presented to us
for determination, yet they are significant of & widespread
belief that woman’s physical structure, and the functions she
performs in consequence thereof, justify special legislation re-
stricting or qualifying the conditions under which she should
be permitted to toil. Constitutional questions, it is true, are
not settled by even a consensus of present public opinion, for
it ia the peculiar value of a written constitution that it places
in" unchanging forin: limitations upon legislative action; and
thus gives 8 permanence and stability to popular government
which otherwise would be lacking. At the same time, when &
question of fact is debated-snd debatable, and the extent to
of Ghnu, 1848; Federal Law 1877, art. 2, § 1. Austria, 1855; Acts 1807,
art. 96a, ‘" 1-3, Holhml, 1880; art. 5, § 1. Italy, June 19, 1002, art. 7.
Germany, Lawa 1

Then follow utrmu hum over nipety reporta of committees, bureaus of
statistics, commissioners of hyxx , inapectors of factories, both in this .

country snd in Europe, to the effect !blb long hours of labor are dangsrous
for ‘women, primarily becausé of thelr special physical organiation. The
iscuased in these reports in differedt. aspects, but all agree as to

the
general benefita of short hours from un economic aspect of the question.
Tn many of these reports individual. instances are given tending to support
the generul conclusion. Perhups the geaeral scope and character of all theas

reporta may be summed up in what an iuspector for Hanover uayo:

reasons for tho reduction of the working day ta ten hours—(a) the physical

organisotion of women, (5) her maternal functions, (c) the rearing and

education of the children, (d) the maintenance of the home—are sll 50

important and eo far reaching that, the need for such reduction need hardly
iscn A
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which a special constitutional limitation goes is affected by
the truth in respect, to that fact, 8 widespread and long con-
tinued belief concerning it is.worthy of consideration. We take
judicial cognizance of all matters of general knowledge.

1t is undoubtedly true, s more than once declared by this
court, that the general right to contract in relation to one's
business is part of the liberty of the individual, protected by
the to the Federal Constitution; yet
it is equally well eettled that this liberty is not sbsolute and.
extending to sll contracts, and that a State may, without con-
fiicting with' the provisions of the Fourteenth Amendment,:
restrict in many respects the individual's power of contract,
Without stopping to discuss st léngth the extent to which &
State may act in this respect, we refer to the following cases
in which the question has been considered: Allgeyer v. Louisi-
ana, 165 U, 8, 578; Holden v. Hardy, 169 U. §. 366; Lochner v.
New York, 198 U. 5. 45.

That woman's physical structure and the performance of
maternal functions place her at a disadvantage in the struggle
for subsiatence is obvious. This ia especially true when the
burdens of motherhood are upon her. Even when they are not,
by abundant testimony of the medical fraternity continuance
for a-long time on her feet at work, repeating this from day to
day, tends to injurious effects upon the body, and as healthy
mothers are essential to vigorous offspring, the physical well-
being of woman becomes an object of public interest and care
in order to preserve the strength and vigor of the race.

Still again, history discloses the fact that woman has always
been dependent upon man. He established lis control at the
outaet by superior physical strength, and this control ix various
forms, with diminishing intensity, has continued to the present.
As minors, though not to the same extent, ehe haa been looked
upon in the courts as needing especial care. that her rights may
be preserved. Educstion was long denied her, and while now
the dogrs of the school room are opened-and her opportunities
for aequiring knowledge are great, yet even with. that and the
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consequent increase of capacity for business affairs it is still
true' that in the struggle for subsistence she is not an equal
competitor With her brother. Though limitationa upon per-
sonal and contractual rights may be removed by legislation,
there is that in her disposition and habite of life which will
operate against a full assertion of those rights. She will still.
be where come legislation to protect her seems necessary. to
secure a real equality of right. Doubtless there are individual
exceptions, atid there are many respects in which she has an
advantage over him; but looking at it from the viewpoint:of
the effort to maintain an independent position in life, she is
niot upon an equality. Difierentiated by these matters from
the other sex, she is properly placed in s class by herself, and
legislation designed! for her protection may be‘sustained, even
‘when like legislation is not necessary for men afd could not be
sustained. It is impassible to elose ones eyes to the fact that
she still locks to her brother and depends upon him. Even
though all restrictions on political, personal and contractual
rights Were taken away, and she stood, 8o far as statutes are
concerned, upon an absolutely equal, plane with him, it would
&till be true that she is so constituted that she will rest upon :
and look to him for protection; that her physical structure and
& proper discharge of her maternal functions—Having in' view
0ot merely her own health, but the well-being of the race—
justify legislation to protect her from the greed as well s the
passion of man. The limitations which this statute places upon
her contractual powers, upon her right to agree with hef em~
ployer 8 to the' time she shall labor, are not, imposed solely
for her benefit, but also largely for the benefit of all. Many
‘words cannot make this plainer. The two sexes differ in strue- -
ture of body, in the functions to be performed by each, in the
amount of physical strength, in the capacity for long-continued
Iabor, patticularly when'done standing, the iriflience of vigor
ous health upon the future well-being of the race, the self-
reliance which enables one to assert full rights, and in the ca-
pacity to.maintain the struggle for subsistence. This difference
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justifies & difference in legislation and upholds that which i
designed to compensite for sorme of the burdens which. rest
upon her:

We have not referred in this discussion to the denial of the
elective franchise in the State of Oregon, for while it may dis-
close a lack of political equality in all things with her brother,
that is not of itself decisive. - The reason ruas deeper, and fests
i the inherent difference between the two sexes, and in the
different functions in life which they perform,

For these reasons, and without questioning in any respect
the decision in Lockner v. New York, we are of the opinios that
it cannot be adjudged, that the act in question is in conflict
with the Fpderal Constitution, 5o far as it respects the work
of a female in » lsundry, and the judgment of the Supreme
Court of Oregon is

. Affrmed.

BIEN v. ROBINSON, RECEIVER OF HAIGHT & FREESE.
COMPANY,

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES ROR THE
BOUTHERN. DISTRICT OF NEW YORK. N

o, 135, Bubmitted Jasuary 27, 1908.—Desided Pobruary 24,1608,

Whers the jurisdiction of the Circuit Court is questioned meresy in respect
t0 its general suthority as  judicial tribusal to entertain & summary pro-

2 it a receiver
.m,ma by i e wwn Ao & oo T Bt s e 300

rtified direotly to this court

oo :lllisdlcﬂnn fridhyry ¥ of the Juaiary Actof 191

Hibere no eufiient rescn i stated warruoting this court, n deiding that
tho Girouit Court actéd without jurisdiction, this court will assume that
the Clrouit Gourt seted rightfully. in appoiting receivers and issuing an

tion sgainat disposition of amets
dalivery of o check i not tne equivalent.of payment:of tho money £+
dered by the check to be paid, eid in thia ¢ass, the check not having been
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