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AMERICA WILL BE AS STRONG AS HER WOMEN.



Chapter One
Introduction

The Controversy over Equality

One of the bones of contention of the current movement for women's

rights is whether the differences between men and women —their physical
capacity to bear children, their social and economic status—should make
a difference in their need for legal protection. In the early part of this
century, during a period of intense social activism, the desire of social
reformers to oppose the overwork and appalling industrial conditions of
working women led to the passage of a number of state laws which lim¬
ited or regulated the employment of women. These laws typically regu¬
lated the number of hours per day and per week that women could work,
prohibited night work for women, prohibited women from working in
certain occupations altogether (such as in mining or bartending), required
special seating arrangements or restrooms, prohibited lifting of loads above
a certain weight, and made other special provisions for women.

A broad spectrum of social reformers—suffragists, labor-oriented lib¬
erals and socialists, settlement house workers, and others—fought for
passage of these protective labor laws for women from the turn of the
century until after World War I, with very little doubt about the correctness
of their cause. It was self-evident to them that women were among the
worst-exploited and lowest-paid workers in industry, and that this injus¬
tice was directly related to the fact that they were women; it was all the
more offensive because of women's roles as wives and mothers of the
coming generation.

3



4 Origins of Protective Labor Legislation for Women

It was not until the early 1920s, after women had the vote nation¬
ally, that questions were raised about the wisdom and justice of these
laws, and about whether placing women in a special legal category apart
from men was an effective way to improve women's working conditions.
A small group of militant feminists who supported an equal rights amend¬
ment argued that whatever protections existed for women ought to be
extended to men if they were valuable, and removed if they were not.
These feminists argued that most of the so-called protective laws for
women served instead to discriminate against them and placed them at a
disadvantage when competing with men for skilled jobs. Feminists also
resented the patronizing assumption that women are weaker, inferior
beings in need of special sheltering and protection.

These laws affecting working women were fought for and passed
during the pre-World War 1 period in the United States. They are now
presumptively invalid and counter to the 1972 guidelines of Title Vll of
the Civil Rights Act, which states that "the principle of non-discrimination
requires that individuals be considered on the basis of individual capaci¬
ties and not on the basis of any characteristics generally attributed to the
group."^ Title Vll has been used to challenge many discriminatory prac¬
tices which had previously been justified by appealing to women's need
for special protections or restrictions in the workplace; it was also the
first serious challenge to the idea behind these laws, that women should
be considered primarily as the "mothers of the future generation" and
only peripherally as wage earners.

In fact, the terms of the current debate have shifted in at least two

significant directions: first, the demand for "equal pay for equal work"
has broadened to include equal pay for work of comparable worth; sec¬
ond, the question has arisen whether women's childbearing functions-
including fertility, pregnancy, and nursing —require "special treatment"
in the workplace, or if "equal treatment" can be expanded from its pres¬
ent male-centered norm to include conditions which are specific to women.
The failure of the Equal Rights Amendment to be ratified has not ended
the controversy.

The proponents of "comparable worth" argue that it is not enough
to ensure that if a women (or minority) does the same job that a (white)
male does she should be paid equally. Although this is a necessary step, it
is not sufficient to assure women equitable treatment in the labor force,
because for typically "women's jobs" like secretary or nurse the whole job
category itself is paid as "women's work," that is, poorly. Now, as in the
beginning of the century, the root of the issue is, first, whether there is a
"work-worth" of an employee which determines wage levels and, second.
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whether the wage bargain itself can or should be regulated by law or left
to market forces. Proponents of these earlier minimum wage laws for
women had argued that the low wages paid to women workers were
attributable not to women's lower "work-worth" but to the employers'
ability to exploit them more. They were paid less than men, regardless of
the work performed, because they were women. In the earlier period,
employers were quite candid about this discrimination; recently, in part
because of sex discrimination suits under Title VII Affirmative Action

guidelines, they are less open about it.
The aim of comparable worth is to make the existing wage structure

gender neutral. This is a rather limited, liberal reform that need not chal¬
lenge basic assumptions about wage inequalities, but it does have the
potential for exposing gender-based wage differentials and the assump¬
tion that women will be paid less than men regardless of the skill involved.
Pay scales for different job categories are less formalized in some areas
than in others, but where classification systems are now used, like in civil
service employment and large bureaucratic firms, jobs which have been
traditionally female have routinely been assigned lower wages regard¬
less of rating, and skills required in typically women's occupations go

unrecognized.2 By viewing the "wage bargain" in isolation from the
social conditions which give rise to it, the opponents of comparable
worth, like their predecessors in the minimum wage debate (see chapter 4),
deny that employers have any responsibility to pay a living wage or that
women workers are entitled to wages which would enable them to support
a family.

During the Progressive Era under study here, when the majority of
the protective laws for women workers were passed, social reformers did
not challenge the sex-segregated labor market or the assumption on which
it was justified —that is, that women's primary place was in the home
anyway, certainly not as a permanent part of the industrial labor force. In
the 1980s, this position has become increasingly untenable. A majority
of women are in the work force regardless of whether they are also wives
or mothers. Women constitute upwards of 40 percent of workers, and
close to one-fifth of families with minor children are now headed by
females.^ With this dramatic increase of female-headed households, con¬

temporary advocates of women's rights increasingly find support for pol¬
icies which do not assume traditional patterns of work and famlly."* Yet
the fact of women's increased work force participation has not meant
economic betterment, because the jobs most women hold do not pay

enough to keep a family out of poverty. According to Joan Smith, in 1979
almost half of all working women were in industries which paid wages
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below the poverty level for a family of four.® Now, as in the past period,
the state is concerned about the number of families falling into "depend¬
ency" (the "welfare explosion"); this concern requires recognition (if not
approval) of changes in family structure and women's low wage levels. In
the time period which is the subject of study here, men's wages were
considered the key problem.

In addition to the wage structure, the debate over the "protection" of
working women's reproductive functions, especially pregnancy and repro¬
ductive hazards to women, has resurfaced in the contemporary period.
Employers point out that a pregnant woman's exposure to toxic substances
can damage the fetus, and have sought to exclude women from certain
types of jobs that involve, for instance, exposure to toxic chemicals like
vinyl chloride.® Others maintain that reproductive hazards affect men
workers as well as women, and the point is to make conditions safe for
all workers.^

The debate in the courts, as well as among women's rights advocates,
is over how to apply the principle of equal treatment when pregnancy,
childbearing, and nursing are unique to women. Although the terms of
the current debate have shifted from the period under study here, the
same kinds of questions come up. "Should Women be Treated Identically
with Men by the Law?" was answered in the negative by Florence Kelley,
who stated in 1923: "The inescapable facts are, however, that men do not
bear the children, are free from the burdens of maternity and are not
susceptible in the same measure as women, to the poisons characteristic
of certain industries . . . The inherent differences are permanent. Women
will always need many laws different from those needed by men. Mere
identical treatment by the law is not enough."® By contrast, contempo¬
rary proponents of "equal treatment" argue that pregnancy is a basic
condition affecting workplace participation, not a "special" need.' Court
decisions have shifted several times, and the 1978 Pregnancy Discrimina¬
tion Act now requires equal treatment of pregnant women (for example,
they cannot be fired for pregnancy). However, the United States alone
among all industrial countries lacks comprehensive medical care or a
national policy for parental leave available to both fathers and mothers.
Again, now as in the past, this problem leads advocates to push for reforms
or "special treatment" for women workers, given the unlikely prospects
for improving conditions for all workers in the near future.^®

Protective labor legislation played an important part in the process
of defining the position of working women in industrial capitalism. The
pattern for this kind of legislation in the United States was established
during the period from approximately 1905 to 1925. The legislative
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definition of the "proper" role of women in the work force which was
developed during this critical period served in turn to define the subsequent
status of women as workers. These kinds of laws, then, which are the
focus of study here, must be seen as a limited response to a specific set of
economic conditions and social forces.

The issue of protective labor legislation for women raises two critical
theoretical problems. The first concerns the way in which women's posi¬
tion within the family, their responsibility for domestic work and repro¬
duction of the labor force, is conceptually related to their situation as
wage workers with a separate, lower wage structure than men workers.
The family is the locus of reproducing and maintaining the labor force
under capitalism and is one of the basic preconditions of capitalism's
continued existence. Yet the capitalist mode of production, which is based
on wage labor, uses labor as if there were no tomorrow and no need to
insure continued reproduction of the work force. Protective labor legisla¬
tion may be viewed as an accommodation between these two aspects of
women's position. Therefore, the nature of the relation between these two
aspects—the mode of production and the mode of reproduction, or, as it
can also be referred to, between capitalism and patriarchy—will be con¬
sidered first.

The second major theoretical issue centers on the state and how it is
related to the economic sphere. In capitalist "free enterprise," the econ¬

omy appears to be relatively autonomous and separate from the state.
This study concerns the emergence of a body of legislation directly af¬
fecting economic relations between employers and employees. Therefore
it bears directly upon the nature of the state's economic role and the
implications of that role for understanding the political process and so¬
cial reforms.

The Relation between Family and Workplace for Women

The connection between family life and work has usually been viewed
by contemporary researchers in terms that seek to understand it as men
experience it. For example, the idea that a split between work and family
developed with industrialization is more appropriate to men's lives than
to women's. For women, the home was also the place of work; women's
work means housework and childraising.^^

Recent scholarship on women which seeks to understand this rela¬
tionship has built upon analyses developed by Engels, Marx, and others
and has extended their emphasis on class relationships as the primary
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source of oppressive relations to include a dynamic that is specific to
gender. Conventional Marxists considered the position of women, espe¬
cially under capitalism, to be analogous to that of the working class:
exploitation and oppression of both these groups are a product of the
oppressive relations of production. The solution for the working class is a
revolution which will overturn private property in the means of produc¬
tion; the emancipation of women will follow in its wake.

According to Engels, in Origin of the Family, Private Property and
the State, monogamy arose as the first form of the family to be based on
economic interests, "on the victory of private property over primitive,
natural communal property."^^ The development of the monogamous fam¬
ily as an economic unit also meant the "transformation of [women's]
socially necessary labor into a private service" in the family household
unit.^^ Engels argued that this change was a direct cause of women's sub¬
jection; therefore "the first condition for the liberation of the wife is to
bring the whole female sex back into public industry, and this in turn
demands that the characteristic of the monogamous family as the eco¬
nomic unit of society be abolished."^'®

Engels placed the family structure and the oppression of women as a
sex in the context of a historically developed set of exploitive relations of
private property, not a biologically determined condition arising out of
childbearing or physical weakness. Engels's approach therefore provides
the basis for further inquiry into the interplay between class structure
and a gender hierarchy under capitalism. Recent feminist scholarship has
begun to analyze this connection between capitalism and patriarchy, to
understand the specific way in which women's position within the family
is related to her secondary status in the workplace. For example, the
anthropologist Eleanor Leacock argues that the monogamous family as
an economic unit in a class society is the basic feature of women's oppres¬
sion, not childbearing.^^ This distinction is important for understanding
the nature of protective labor legislation for women, since the rationale
for these laws was that women needed to be protected because of their
natural, childbearing functions and their position as mothers of the future
generation. Women were not defined primarily as workers but as moth¬
ers; even though women participated in the paid labor force, the gender
hierarchy was maintained. Therefore, as Zillah Eisenstein points out, patri¬
archy is used by capitalism to provide "the sexual hierarchical ordering of
society for political control and as a political system cannot be reduced
to its economic structure."!^ But for the notion of "patriarchy" to be use¬
ful in pointing out the gains which men receive under capitalism, it must
be defined within a historical context, not used as a transhistorical or
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universalistic force.^^ If the concept is used to analyze the form that
gender hierarchy takes under capitalism, it must consider how class rela¬
tions are reproduced and the way in which women's position within the
family contributes to this reproduction. An earlier form of patriarchal
family structure (in which the father controlled and administered the labor
of women and children within it) was used and transformed under capital¬
ism so that women's labor outside the home, which ought to have con¬
tributed toward the dissolution of women's dependence, was nevertheless
maintained as a means of their subordination. One way in which this
inequality was accomplished was through legislation restricting the con¬
ditions under which women could participate in the labor market.

Heidi Hartmann contends that job segregation by sex "is the pri¬
mary mechanism in capitalist society that maintains the superiority of
men over women, because it enforces lower wages for women in the labor
market"^' Hartmann emphasizes the part played by male workers in ex¬

cluding women and confining them to the least-skilled jobs, a response
which was fostered by capitalists for their own reasons, since a divided
work force with a highly segmented labor market works to their advan¬
tage. This subordinate status in the job market serves to reinforce wom¬
en's dependence upon men, makes women anxious to marry for that
reason, and also makes them willing to provide (unpaid) service in the
home for men.

One way of expressing this relation, which emphasizes the primacy
of women's position in the family, is as follows; "A wife's relation to
capital is always a mediated one because of her primary responsibility to
service the family: her relation to production is always mediated through
her relation to her husband, precisely through the relation of human
reproduction."^" Thus, adult women are regarded in many senses (espe¬
cially in the law) as dependents, despite the fact that they also have the
means of earning an independent income. Protective labor laws reflected
this ambivalence; some laws lumped women and children together as
wards of the state, while court decisions sometimes struck down a protec¬
tive measure for women on the grounds that they were not like children
(See chapter 3.)

Although male unionists often did their best to reinforce the subor¬
dinate position of women in the labor force through outright exclusion
and "protective" legislation, and defined women primarily in terms of
their role in the family as wives and mothers, male workers did not create
the conditions under which women worked —that is, wage labor. It is
simplistic to blame the male worker for the oppression of women (as
Heidi Hartmann sometimes appears to do), even though he was often a
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willing participant in that oppression. If men workers did not challenge
that system but sought to shore it up with exclusionary policies toward
women and demands for a "family wage" for men (a wage sufficient to
support the family assumed to be dependent upon the male), they were
no different from anyone else during the period. Neither women nor men
of that period challenged the basis for that system. Suffragists and social¬
ists alike, with very few exceptions, were limited in the solutions they
could propose by the social conditions of the time. What Ellen DuBois
remarked about suffragists during the nineteenth century was still true
for social reformers during the period under discussion here:

Ultimately, it was the conditions of women's lives—specifically their
dependence upon marriage and the sexual division of labor—that
determined the shape of nineteenth-century suffragism. We should
understand [their] inability ... to develop solutions adequate to the
oppression of women less as a failure of their political imagination
or boldness than as a reflection of the state of historical development
of capitalism and of male supremacy.

The primacy of home and family for women was never seriously
challenged during the period under study here; by contrast, the current
women's movement attacks this specific aspect of women's subordina¬
tion, that is, the family structure and the position of women within it.
The family structure, oppressive as it was to women, and beneficial (as it
was in some ways) to men, is essential to the maintenance of a capitalist
system of wage labor. Women's participation in the work force was con¬
ditioned by this factor, and measures like protective legislation were
aimed at mediating the contradiction between women as workers in the
paid work force and women as maintainers of domestic reproduction in
the family.

Recent analyses of protective labor laws for women tend to view
those laws as either sex discrimination pure and simple, inspired by capi¬
talists or male workers or both, or else as one of the beneficial reform
measures of the Progressive Era. Those that view it as a typical example
of bias against women question whether those laws ever were intended to
protect women, and contend that from their inception they "were based
on stereotypes about women's transient and secondary role in the labor
market and their weak physical condition as well as on the desire of male
workers to reduce competition for higher paying jobs."^ Another com¬
mentator notes that while protective legislation may have served to "amel¬
iorate the worst features of the capitalist factory system in the United
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States, we can now easily perceive the anti-feminist and reactionary legal
and economic implications" of it. What appeared as a benefit, ended up
as a "mixed blessing, at best."^

None of these analyses raises the question of what constitutes the
nature of the connection at the societal level between women's work in
the labor force and women's maintenance in the home of the class of
workers, or the further question of why the state should take cognizance
of this connection. They are unable to go beyond simply condemning the
legislation for "stereotyping" women, on the one hand, or blessing it for
reforming an industrial abuse.

The nature of women's participation in the work force grew out of
the dynamic historical interplay between two aspects of women's lives,
domestic and waged labor, which are sometimes described as women's
dual roles, work and family. To refer to "role conflict," however, places
the emphasis on the individual rather than on the societal level of anal¬
ysis.^ On the other hand, theories which look at the kinds of jobs women

get by looking at characteristics of the labor market, not individuals,
cannot answer the question of why it is that women are used for these jobs.

For example, dual labor market theory looks at the increasing divi¬
sion of jobs into two sectors, with women overwhelmingly confined to
the secondary sector, that is, to dead-end, low-paid jobs with little secu¬

rity or benefits.In this view, stability and career advancement possibili¬
ties are characteristics of the jobs, not the individuals who then find their
way into the appropriate sector. As a description of the kinds of jobs that
women (and minorities) get, this is accurate, but it does not consider why
it is that women are thought to be "suitable" for secondary labor force
jobs. It accepts as given what needs to be explained about women's jobs.^^

women's Work and Industrialization in the United States

Before the development of industry and the factory system in the
United States, the home was a productive unit in which women worked
producing the family's necessities, for instance, as spinners or weavers.
With commercialization in the 1800s, women also worked at home for a

manufacturer, for whom they received the materials and to whom they
returned the finished products. The beginnings of the factory system
meant little more than that women began first to work on commission in
the home for small cloth-making establishments, and then, when looms
were installed by some businessman under one roof, to follow them into
the "factory."
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Work of this sort was not considered detrimental for women. On the
contrary, especially in the case of otherwise dependent women and chil¬
dren, it exemplified the puritan view of hard work and protected women
from the sins of idleness and sloth. Male labor was scarce and expensive
in this early period, and agriculture was still mens' main source of employ¬
ment. The textile mills provided "the means of employment to thousands
of poor women and children [with] no [other] opportunities for earning a
livelihood.When the first power loom was set up in the United States
in Waltham, Massachusetts, in 1814, all of the weavers were women.

The mill girls of the early nineteenth century were almost entirely
young and single, and saw their jobs as a temporary interlude before
marriage. This view did not make them less militant as workers, and they
were active in protesting the worsening working conditions with walk¬
outs and strikes as early as 1824.^'

In textiles, in the boot and shoe industry in New England, and in
other industries as well, women participated in the industrial work force
right from the beginning. From the beginning they were also paid less
than a man would work for, and were confined to certain types of jobs
and excluded from others (see chapter 2). Protective legislation for women
did not create these sex-based divisions, but it built upon them and rein¬
forced the subordinate position of women in the work force. The state
acted to maintain women's unpaid contribution within the family while
"protecting" their subordinate position within the paid labor force. The
next major theoretical issue to consider, then, is the state's role in eco¬

nomic relations in a capitalist economy.

The State and Capitalism

As various theoretical analysts have noted, with the end of feudal¬
ism, and the rise of industrial capitalism a relative separation of the polit¬
ical sphere from economic relations emerged. However, this separation
does not make the state independent of the economically dominant class
or mean that the state exists as an institution to serve "society as a whole"
for the purpose of mediating conflicts within it. I contend that this view,
that the state is a neutral mediator of conflicting interest groups, is not a
reasonable explanation of the role of the state, although it does appear to
have a surface validity, particularly regarding the kind of issue under
examination here, that is, the passage of a particular kind of legislation.
This kind of pluralist view sees government policy as a kind of prize
which can be won, temporarily, by one or another group or coalition.
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depending upon the issue or the relative strength of the interest group in
that area.

One task of this study will be to explore differing social groups and
their efforts to gain acceptance for certain legislative policies, but that by
itself provides an inadequate understanding of the social and economic
processes at work. Without a clearer understanding of the nature of the
state, this study would remain a discussion of simple interest-group
politicking.^" This study will explore the processes by which protective
labor legislation for women emerged during the period it did, including
the arguments advanced by advocates and opponents in the course of
legislative debates, government investigating committees, and court chal¬
lenges. However, this evidence must first be placed in a broader con¬
text, both in terms of historical processes and in terms of theoretical
understanding."^

The state is an institution capable of using force to maintain both
itself and the existing set of property relations; this is another way of
saying that it serves, in particular, to protect capitalist private property
and is "the assurance of social domination to owners over non-owners."""
As Paul Sweezy points out, it is only when existing class relations are
taken as given that it is possible to view the state as neutral. The next
question to raise here becomes the following: if the state is an institution
to reproduce class relations but in relative, apparent separation from them,
how does the subordinate group's influence act in the political arena,

particularly when the "democratic process" provides them with a forum
within the state's processes?""

The state is neither devoid of class bias nor a simple reflection of the
interests of the "ruling class." It is not my intention to set forth a compre¬
hensive theory of the state, but rather to draw upon various formulations
which present a useful picture of class relationships and political power.
Nicos Poulantzas describes the situation as follows:

The establishment of the State's policy must be seen as the result of
the class contradictions inscribed in the very structure of the state
. . . Class contradictions are the very stuff of the State: they are pres¬
ent in its material framework and pattern its organization; while the
State's policy is the result of their functioning within the State.""*

According to this view, class interests of the subordinate classes are

represented within the state, and struggles that take place outside the
political realm, like strikes, also can have long-term influence within the
state. But the way in which the subordinate classes affect and influence
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the state is qualitatively different from the way the dominant classes
influence it: "The dominated classes exist in the State not by means of ap¬
paratuses concentrating a power of their own, but essentially in the form
of centres of opposition to the power of the dominant classes."^® During
the Progressive Era under study here, new forms of that relationship were
emerging. The gradual acceptance of labor legislation is one example.

Social Reforms and the State

Many historical analyses of the Progressive Era view it as a reform
period, and labor legislation, antitrust laws, etc., are interpreted as proof
that government policy is responsive to pressure from interest groups.
Protective legislation for women workers is viewed as part of this "social
justice" movement, which "sought governmental means to lessen the
impact of industrialism on the less fortunate members of society."^^

A more critical view, by James Weinstein, is that these reforms were
"the product, consciously created, of the leaders of the giant corporations
and financial institutions that emerged" during the period.^^ That these
reforms did in fact ultimately reinforce the strength of the capitalists is
considered the logical outcome by Poulantzas, and also by Ralph Mili-
band. Miliband cites one writer who contended that although these laws
were proposed by men sympathetic to labor and were "designed to pro¬
tect the workers and directed against their exploitation by employers,"
they would ultimately be "useful to the latter by inducing them to make
a greater effort to rationalise or mechanise the productive process."^®
This analysis suggests that all reforms are doomed in advance to be
swallowed up by the state in the interest of maintaining the dominant class
in power.

A more complex view of this process, however, considers popular
movements as part of "an unstable equilibrium of compromises between
the dominant classes and the dominated."®' E.O. Wright describes the
process of capital accumulation as beset by a variety of constraints which
must be overcome for capitalist production to continue. As one impedi¬
ment is overcome, the "solution" becomes the next problem.'*"

Reforms can result in real, material improvements for the subordi¬
nate classes, but they also serve an ideological function: to legitimate the
state in the eyes of the lower classes. One problem that arises (illustrating
the continuing contradictions in the role of the state), is that while these
reforms and state services are intended to "coopt potential sources of
popular discontent by [e.g.] attempting to transform political demands
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into economic demands," the legitimating aspect of each reform tends to
decline. Once a social service (such as social security) is provided, it tends
to be viewed as a right, so that keeping it does not shore up the legitimacy
of the state, but any cutbacks undermine it.''^ This was considered a poten¬
tial problem with the passage of labor legislation. Employers feared that
once a condition became established as a basic standard, further demands
would whittle away the normal workday from ten hours to eight hours to
four hours, with no end to the trend except a life of leisure and paychecks
for their workers.

In the wisdom of hindsight, these protective labor laws are shown
here to have had a variety of effects, many of which contributed to ration¬
alizing and stabilizing existing power relations in the society, both between
workers and capitalists, and also with regard to women's subordinate
position in the family and in the work force. The task is to show how
these effects took place and which different groups supported and opposed
these kinds of laws, without assuming that the legislation was inevitable
just because it was potentially useful for at least a portion of the domi¬
nant class.

In this study I will assume that the state is a capitalist state which
nevertheless contains class contradictions within it. This approach avoids
the pitfall of assuming that every action undertaken by the state is done
either for the direct benefit or at the behest of the dominant class; at the
same time, it takes into account the way in which reforms are capable of
being used by capitalists, or regulations are evaded.^^

This point raises the next issue: if the state represents the interests of
the dominant classes in general, how does this take place, and how does
the relative autonomy of the state from the economic sphere assist this
process? The state acts to preserve the long-run interests of capitalists,
even though it may run counter to their immediate demands.^^ In England,
the Factory Acts had to be forced upon employers because without legal
limitations the capitalist would have destroyed the health of the working
class and its ability to reproduce itself as a class. At each step along the
way, employers claimed that it would be utterly impossible to operate
within the confines of the act in question and to maintain profits, but as
each limitation of their abuse of the workers was enacted, their fears did
not materialize. In fact, the acts worked to their benefit in a variety of
ways.^^ The same thing was true in this country, when employers in the
National Association of Manufacturers objected to any kind of labor
legislation and then lived with it after it was finally put through. The
state, then, does for capitalists what they are unable to do for themselves
individually. Those employers who did support some kind of protective
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labor legislation recognized its potential long-range benefit to them, as
will be discussed here.

A second and related role of the state is to represent within it different
conflicting interests within the dominant class. There are competing inter¬
ests among capitalists and among different parts of the dominant group, for
example, regarding monopoly or nonmonopoly capital, or whether or not
they employed women in their industry. These interests "exist as contradic¬
tory relations enmeshed within the state."'*® This interpretation allows for
the possibility of alliances between sections of otherwise opposing classes.

Protective labor laws in the United States during the period under
study here also emerged out of a broad range of often conflicting class in¬
terests, with each class supporting or opposing the legislation in question
for its own purposes. Although the dominant classes agree on the necessity
of maintaining the existing power relations in the long run, they are not
necessarily in agreement about the tactics or political strategy to pursue. At
any given period, the contradiction between one sector of capital and the
working class might be subordinated to their opposition to another sector.
For example, the conservative trade unionism which developed during the
period studied here allied itself with a sector of big business on certain
types of labor legislation, while both opposed the socialists in the unions
and also the smaller manufacturing interests. However, the fundamental
similarities between two sectors of business (represented by the National
Civic Federation and the National Association of Manufacturers) remain.

Thus, support for and opposition to protective labor legislation for
women did not follow class lines, just as its benefits did not accrue

exclusively to one side or the other. Protective labor legislation is a result
not of the unmediated, direct power of labor, but of some other constella¬
tion of forces which affected and influenced state policy.

Outline of the Study

This study will explore the social forces which led to the emergence
of protective labor legislation for women. These laws were developed
during a specific period in the course of industrial capitalist development,
and were the result of constraints and priorities in many spheres. The
study is divided into two parts. The first considers economic and legal
aspects, while the second looks at the different groups which supported
or opposed the passage of these laws.

Chapter 2 analyzes economic changes in industrial conditions, in¬
cluding the increasing rationalization of the work process, the role of
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scientific management in promoting a specifically capitalist form of
efficiency, and technological changes affecting women's position in the work
force which had direct material bearing on the emergence of these laws.

In addition to being affected by work relations and economic condi¬
tions, the legal system shapes and influences the nature of the legislation
which is developed, allowing it to develop along certain lines while
hindering it in others. In the period under study. Supreme Court deci¬
sions, as well as other states' decisions on labor laws, affected legislatures'
willingness to undertake certain kinds of labor legislation. The constitu¬
tionality of all labor legislation was problematic throughout this period,
and this uncertainty affected the type of laws proposed, as well as their
durability. Chapter 3 discusses legal ideologies and Supreme Court deci¬
sions. Chapter 4 considers minimum wage legislation for women; because
these laws affect the wage bargain directly, they reveal the legal structure
and its relation to social and economic conditions. Minimum wage laws
clearly demonstrate the way legal doctrine and societal assumptions about
women's position in the family are connected.

But legislation does not get passed in mechanical response to either
economic conditions or legal precedent. It must be proposed, and lobbied
for or against, by specific groups. Part 2 of this study examines the groups
that were involved in the debate over labor legislation affecting women.

Support for, and opposition to, these laws was not divided neatly along
either class or sex lines. The most important of the groups involved here
were of three types: social reform organizations, labor unions, and employ¬
ers' organizations.

Chapters 5 through 8 considers these groups. Chapter 5 discusses
the role of women suffragists; while the labor laws became a divisive
issue after women gained the vote in 1920, they had also been a con¬
cern of these women before the vote. Suffragists provided the key vocal
"feminist" opposition to these laws in the postwar period, and their argu¬
ments are therefore particularly important. Chapter 6 discusses a labor-
oriented social reform group, the Women's Trade Union League, and
chapter 7 looks at the position of organized labor, including the Ameri¬
can Federation of Labor and the male-dominated unions within it, and
the International Ladies' Garment Workers Union. Chapter 8 discusses
the employers' position regarding labor legislation in general, and legisla¬
tion affecting women workers specifically. This chapter considers two
types of employers' organizations, the National Association of Manufac¬
turers, which generally represented smaller manufacturing and commer¬
cial interests, and the National Civic Federation, which was representative
of larger corporate firms.
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The conclusion in chapter 9 provides an explanation for the develop¬
ment of protective labor legislation for women, taking account of the
economic and legal forces which were at work and the specific groups
which were actively involved pro and con. It is my position that these
laws represented an accommodation between two aspects of women's
position: as providers of domestic services within the family (maintaining
and reproducing the labor force), and also as (low) wage labor under
capitalist relations of production. It is necessary to recognize both these
aspects to understand why these laws were developed when they were,
and also why they are no longer a possible accommodation under present
conditions. The concluding chapter also discusses the process by which
these social reforms were developed and by which potentially disruptive
civil protests were channeled into formalized legislative hearings. The
analysis takes account of the influence of labor both within the arena of
the state and outside it, as well as the long-term interests of capitalists in
maintaining and reproducing existing power relations in the society. It
will also indicate the means by which women's subordinate position in
the work force itself was created and maintained, and by which a sepa¬
rate, lower wage structure was perpetuated with the active help and sup¬
port of male unionists as well as of employers and social reformers.



Chapter Two
The Work Process:
Scientific Management, Efficiency,
and Labor Legislation for Women

Introduction

Protective labor legislation was one facet of a general trend toward the
rationalization of the labor process. The trend included increasing the
efficiency of labor through changes in technology; substituting less
skilled (lower-paid) labor for more skilled labor; and increasing the spe¬
cialization of tasks, which contributed to the segmentation of the labor
force. Technological changes in the labor process affect the type of jobs
women do, since a change in the kind of machinery used may result
in the substitution of women for men (or vice versa). This occurred
in, for example, the printing trades. In this chapter, the close connec¬
tion between the efficiency movement of management and the rationale
for protective labor legislation will be demonstrated to reveal the ways
in which both these forces contributed to shaping the work process
under capitalism.

Protective labor legislation was seen by the social reformers of the
time as one means of limiting the intense exploitation and overwork of
women workers. However, these laws also contributed toward increasing
the productivity of labor, by making employers use labor more "effec¬
tively." This result was considered a benefit by its middle-class propo¬
nents, who wished to shorten the hours of women's working day but
without questioning the capitalist priorities which had given rise to it.
During this period, the increasing concentration of capital (the rise of "big
business"), along with worker militancy and radicalism, led to increasing

19
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concern on the part of employers to develop more effective strategies
of control over workers^

The most explicit statement of the employer's need to gain control of
the work process by systematically transferring the worker's knowledge
into the hands of management was Taylorism, or scientific management.
It was strongly opposed by workers and labor-oriented observers, as well
as by the U.S. Commission on Industrial Relations in a controversial report
by the commission's head. This chapter will discuss the role which scien¬
tific management was expected to play in achieving "industrial peace,"
and the social reformers' reasons for supporting it.

The connection between employer-oriented strategies like scientific
management and the push for protective labor legislation for women dur¬
ing this period is made explicit in the work of one reformer, Josephine
Goldmark. Goldmark wrote the brief for the landmark Supreme Court
decision in Muller v. Oregon by arguing that overwork and fatigue could
be scientifically determined; hence shorter hours for women workers were
justified by the greater efficiency of the workers on the job, in addition to
the preservation of their health. This chapter will conclude with a com¬
parison of Goldmark's proposal for a method to "scientifically" deter¬
mine the length of the working day with Marx's analysis of the forces
which determine the working day under capitalism.

Disciplining the Work Force under Capitalism

Changes in the work process with industrialization mean the devel¬
opment of a free labor force, that is, labor as a commodity, in the histori¬
cally specific conditions of industrial capitalism. However, this process
was influenced by specific factors of past development, including "cus¬
tom" and culture, and can be described only superficially if abstracted
from concrete conditions in a particular time and place.

The dissolution of feudal relations and the rise of a class of "free
laborers" (workers not tied to a manorial lord and owning nothing but
their ability to labor) developed in England through the seventeenth cen¬

tury. This transformation, in turn, created the need to discipline these
newly created wage laborers. Industrialization cannot be discussed apart
from the development of capitalism, and attempts to conceive of this
process in terms of "modernization" which usually implies technological
change without reference to a specific set of relations of production) will
miss one of the chief determinants of the direction and forms that this
process has taken.
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Technical "efficiency," that is, increased output per cost, has often
been assumed by Marxists and non-Marxists alike to be the main force
behind technological changes. Recent works also look at hierarchical rela¬
tions in the capitalist firm and the direction that technology has taken as
a consequence of the need to control and discipline a work force.

Sidney Pollard's analysis of these processes in England assumes that
it was because of the machinery (that is, the interdependence of different
aspects of production) that the employer needed to enforce discipline
upon a restless work force that regularly took off work in observance of
"St. Monday," feast days, and other holidays, some of which were cele¬
brated by the employers as well.^ This new discipline was achieved by a
variety of means, including the introduction of formalized work rules;
dismissals (abolishing the apprentice system made this new policy possi¬
ble); beatings, especially for children, whose work in factories meant they
were no longer under direct control of their parents as in the earlier work
patterns; shaming of the worker for infractions; and laws against workers'
combinations (unions) and breach of contract. Sometimes prizes were
given to the most industrious workers.

Prohibitions against Saturday and Sunday leisure, drunkenness, and
other aspects of the traditional village culture, then, have meaning in
light of the larger emphasis on instilling factory discipline and developing
a tractible work force. This was seen as a reflection of the individual
employer's character and ability, not a matter for scientific analysis, as in
the later emphasis on scientific management. The entrepreneurs' belief in
their own superior virtues implied a corresponding lack of these virtues
in their subordinate wageworkers, and in order to make the worker recep¬
tive to the idea that work in itself was a good thing, the employer needed
to instill in him the "bourgeois values which he lacked."^

One assumption by the employers in this period was that no worker
would work any longer than he needed to maintain his subsistence. There¬
fore, higher wages would not result in any greater output or take-home
pay for the worker, but in greater absenteeism (that is, lack of discipline),
and the time spent in idleness would contribute to drunkenness and immo¬
rality. Subsistence wages were justified as being in the workers' and owners'
best interests. The wage structure itself was affected by the preindustrial
wage level, as Eric Hobsbawm points out. The unskilled laborer generally
received a subsistence wage (however it was defined at the time), while
skilled workers received several times that much. Hobsbawm concludes:
"The wage structure of a developed capitalist economy was not formed
in a void. It began as a modification or distortion of the pre-industrial
wage hierarchy and only gradually came to approximate the new pattern."'®
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These analyses do not consider the way in which work discipline
specifically affected women workers. The emphasis on morality would
have had the additional impact on women of reinforcing the traditional,
male-dominated sexual hierarchy and extending it from the family to the
workplace. Women's wages were also considerably lower than men's in
this period.

The Role of Technology

Employers' objectives of taking control of the productive process
away from the workers and also of meeting competition and raising pro¬
duction to increase profits are so intertwined that any attempt to deter¬
mine their relative importance must consider the specific conditions in a
given industry at a given period in its development. David Gordon's model
deals with these objectives as two aspects of the same process: "efficiency"
is both qualitative (having control over the work force to reproduce the
class relations of domination) and quantitative (technologically cost
reducing—the most output from a given input). Under conditions where
competition between capitalist firms is paramount, the quantitative as¬
pect will assume greater importance. When the class struggle appears to
threaten these gains, concern for qualitative efficiency will take prece¬
dence (hence the concern to "break the unions" before the turn of the
century;® the open shop drive was concerned with just this aspect of pro¬
ductive relations.) Calling these "qualitative" and "quantitative" aspects
of one factor, efficiency, amounts to redefining the concept of efficiency
to emphasize nontechnological aspects of production.

Technology developed in heavy industry, for example, in making
steel, in the 1890s and after; it eliminated much of the arduous physical
labor by introducing overhead cranes, electric trolleys, and other ma¬
chines. Changes in production and technology which dramatically in¬
creased labor productivity made possible the reduction of hours in a
number of industries, including steel, in the period around World War I.
Under the existing relations of production, these changes in technology
were dangerous for the working class and served to further limit its control
over the productive process—control which was essential for it to main¬
tain its position regarding wages and conditions. The technology which
was developed thus had a dual aspect; it was conducive to limited im¬
provement in working conditions, especially for unskilled labor, and
to increase in output, but it also led to loss of craft skills (and hence
loss of control).
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Technological Change and Women Workers

In addition to changing the kind of skill required, changes in tech¬
nology in a trade may also result in the substitution of women for men,
or vice versa. The printing industry presents an interesting case in point.
According to the U.S. census of 1910, after the clothing trades, the lead¬
ing industry in New York City was printing and publishing. Some 2,883
establishments employed 48,322 wage earners.^ The printing trades are
relevant here because one kind of protective labor law, prohibiting night
work for women, had the effect of eliminating a group of women printers
from their jobs. These women formed a small but vocal and organized
opposition to these laws.

The number of women employed in the printing trades was increas¬
ing rapidly at the turn of the century. Printing is one of the older craft
skills and has always employed large numbers of women. Although women
had been hand compositors and typesetters for a long time, they consti¬
tuted only about 5 percent of the new linotype machine operators by
1904.^ The proportion of women employed in printing trades showed a
small, steady increase between 1880 and 1905; for example, in book and
job printing it rose from 12 to 23 percent.® The proportion of women

employed in binderies, however, was much higher, and by about 1910 the
industry employed roughly equal numbers of men and women, up from
about 30 percent female representation in 1870. Mary Van Kleeck noted
that this was not a simple displacement of men by women. Changes in
the processes and type of work done, as well as introduction of machin¬
ery, sometimes caused a process to undergo a sex change.' Women were

displaced by folding machines when the job of point folding was trans¬
formed by a wire-stitching and gathering machine using automatic feed¬
ing devices tended by men. As Van Kleeck noted, this change was "not a

displacement of women by men; it [was] rather the substitution of rub¬
ber fingers . . . for women's hands, and as a result a reorganization of
the force.

There was a tremendous variety of kinds of shops within the trade,
and there was also a difference in the kind of binderies employing women.

Only a few women worked in job and art binding, which required artistic
skill and also business skill. Since there was a long apprenticeship for this
craft, women also had to have some means of support during the appren¬
tice period. According to Van Kleeck, these women had more in common
with professional women than the majority of bindery women, and she
did not think it was likely to be an area which would employ increasing
numbers of women in the future.



24 Origins of Protective Labor Legislation for Women

During the period under study by Van Kleeck, the printing and bind¬
ery trade was undergoing changes in processes which resulted in unem¬
ployment, but there was also an increase in the binderies doing the more
routine work, away from hand binderies where men predominated. Van
Kleeck noted that "without any shifting of the line between men's work
and women's work, the proportion of women steadily increased between
1870 and 1900.She also noted that there was no apparent friction in
the trade between men and women over competition for the same jobs,
but that there had been some transfer of women's work to men or boys,
rather than the reverse.

The trade was characterized by irregularity of work. Slack times
alternated with periods of intense overwork or "long days." Sometimes as
many as IlVn, 22%, and even 24y2 hours in one shift once or twice a week
were reported. Without the night work prohibition. New York's nine-
hour law, which had just gone into effect, would have been virtually
unenforceable, since a woman legally could be required to work two
nine-hour shifts back to back from midnight in the absence of a prohibi¬
tion against night work. H. Seager noted that this situation indicated the
need for reforms, adding, "None seem to stand out more clearly than an
effective prohibition on the employment of girls from 14 to 18.""

The introduction of machinery which combined several processes

might render a woman's skill at one process obsolete. Van Kleeck stated:
"The machine is the great fact which looms large before the eyes of bind¬
ery women when they describe changes in their trade."" One bindery
stated that the machines had cut the work force in half (from sixty to
seventy girls to about thirty). The larger establishments were more likely
to introduce machinery than the smaller ones, since, as one employer put
it, they couldn't "risk the capital for a machine which might change soon
again."^® Smaller businesses might not have the workroom space for the
larger machinery, the smaller jobs which they received probably would
have meant resetting the machines too often to make the machines practi¬
cal, and they might not have enough work to keep the machines busy all
day. All of these factors put pressure on the smaller shops as the larger
ones mechanized their processes.

Not surprisingly, the wages paid to women bindery workers were
much lower than the wages paid to men. The 1905 census for New York
State indicated average weekly earnings for women in the trade at $6.13
per week and those for men at $12.09 per week, while the average for
women in all manufacturing industries was $6.54. According to the Van
Kleeck study, which was confined to Manhattan binderies, over half
the women workers received less than $8.00 per week. Moreover, the
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irregularity of work showed in their yearly income; the average for all
women surveyed was $308.00, whereas if they had been employed all
year at the average rate per week of $7.22, they would have earned
$375.00. Despite the fact that they worked at other occupations during
slow periods in bindery work, they still showed a relative loss of over
$50.00. On this income, the vast majority of the women surveyed (193
out of 199) lived at home. In only 55 percent of the families was the
father the head, however.^^ Information about these men indicated that
only one of them was earning the $900.00 per year that one standard
budget study by Robert Coit Chapin indicated was a sufficient income
to support a family in 1907.

Thus the printing industry was in flux during the period under study
here. The craft skills (which had been the basis for the International Typo¬
graphical Union, an old established union in printing) were giving way to
new processes which in many cases increased production while reducing
the need for workers. Bindery work required some skills but was gener¬
ally very low paid and had long hours. Restrictions on hours, brought
about as part of protective legislation, would then help provide an im-
peus for further changes in technology in the industry, since it had tra¬
ditionally depended upon spurts of long days alternating with periods
of no work. If such schedules were no longer possible, the introduction of
machinery might seem like a more attractive alternative.

Cigar making is another trade in which the interplay between chang¬
ing technologies and changes in sex composition can be seen. "Cigar mak¬
ing is one of the few industries in which men and women compete directly,
and for this reason the difference in their wages is extremely interesting,"
Edith Abbott noted.In some processes men worked more hours per
week than women, and in others the wage differential was not as great as
where there was a difference in hours. In this as in other industries, how¬
ever, women's wages were much lower than men's, even though women

competed directly with men. This situation raised important questions
about women workers for Abbott: "Why is their labor 'cheaper' than that
of men? And are there reasons other than this to explain why, in coming
into an industry, they drive out the men instead of working side by side
with them? Does their monopoly of a trade mean a permanent lowering
of the standard of living of the workers employed in it?"^®

This trade illustrates the way in which changes in the work process
reveal capitalist priorities of increasing technical efficiency. Cigar facto¬
ries mass-produced cheap cigars under the newer "team" organization
and also used molds. At the same time, however, women's inferior status

in the work force was perpetuated and continued. In this industry, the
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growth of the tobacco trust went hand in hand with the increased use of
female and child labor. Their labor was "cheaper" than the men's, to use
Abbott's term, not because they were less productive, "efficient" workers,
but because they were women workers, and this fact formed part of the
impetus to change over to technologies which could be used to turn a
process into women's work.

The Fate of Skilled Labor

The preceding discussion indicates that part of the process of indus¬
trial development which was accelerating during the beginning of this
century in the United States included the substitution of machine processes
for handcraft and of less skilled labor for more skilled. This general trend
has been obscured by the effect of machine production on certain kinds
of hard physical labor, however. For example, an early article in Interna¬
tional Socialist Review, certainly not inclined to be favorably disposed to
the motives of capitalists, nonetheless described the mechanization of a
coke plant in generally positive terms, and concluded that in this case
backbreaking physical labor had been replaced by mechanical effort, and

"Men required to run a machine coke plant will be of a higher eco¬
nomic and intellectual status than those that furnish the labor at an

old-style plant."

The writer also noted that skilled molders had lost status in this shift, and
concluded: "The levelling goes on . . . which will soon make industrial
organization as easy as craft organization is now."^' But the writer made
no mention of potential unemployment as a result of this shift.

The decline of skill in a variety of different trades and the grow¬
ing importance of unskilled labor were also noted by William Walling,
who used 1900 census data to classify a number of different occupations
according to the proportion of unskilled labor. He defined "unskilled"
by wage rates, and found 90 percent in cotton (mills) and 91 percent
in clothing, down to 41 percent in printing.^" The percentage of un¬
skilled relative to skilled workers increased between 1890 and 1900 in
most of the major industries he analyzed. Walling ascribed this increase
to several tendencies:

First Unskilled operations have been taken away from the arti¬
san, and placed in the hands of the unskilled.
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Second —Skilled operations have been subdivided and special¬
ized and the new work largely taken away from the skilled and dis¬
tributed among unskilled workmen. At the same time the work
remaining to skilled men is simplified and the degree of skill required
is lessened. To this double tendency is due the increasing uniformity
of rates of wages of the skilled and unskilled.^^

Thus the line between skilled and unskilled labor was becoming less dis¬
tinct, and the divisions among trades within an industry was also break¬
ing down as groups of processes developed which were common to a
number of different industries (such as packing and transportation).
Walling also contended that the wages of unskilled labor between 1890
and 1900 either decreased or remained about the same, while only eight
out of the twenty-five industries examined showed an increase, and this
during a time when per capita wealth showed a large increase. Later stud¬
ies of wage rates found this period to be relatively favorable for workers
when compared with the period following 1900.

Walling argued that these tendencies were going to be accompanied
by a "new unionism" which would include unskilled workers with skilled,
and would organize on an industrywide basis rather than attempt to
restrict the supply of skilled labor and exclude unskilled workers entirely.
Although several of the industries he analyzed (such as cotton mills and
clothing manufacture) had large numbers of women workers and the print¬
ing trades had growing numbers of women. Walling did not consider this
factor relevant to his analysis. He included women workers categorically
in his enumeration of unskilled tasks in these industries."

Subdivision of work processes and degradation of skills were also
occurring in traditionally women's jobs. A study by Louise Odencrantz
of Italian women's work noted that although many of the women had
learned fine hand sewing and embroidery in the schools and convents of
Italy, they learned that "cheap and fast" was in more demand in the United
States; "They do only cheap work in this country. Everything must be
done in a hurry. In Italy it would take six months to do a pillow and here
it must be done in three or four hours." "Cheap work!" was one woman's
comment." Of sixty-five women who had done sewing or dressmaking in
Italy, only four were working as custom dressmakers here. The rest "were
struggling with the piece-work system, extreme specialization of processes,
the operation of the power machine, with the emphasis on speed and
output rather than on quality."" While Odencrantz emphasized that the
work process itself was forcing this specialization on the women, another
less astute observer felt that they could learn different skills despite the
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subdivision of labor; she said, "Most of the workers ... do not care to
acquire this general skill, being satisfied, apparently, to learn their spe¬
cial tasks."^®

Changing technology and subdivision of tasks in the needle trades
was used by Josephine Goldmark as an example of "the new strain in
industry." She did not attribute this limitation to lack of ambition on the
part of the worker to learn new skills, however. For instance, in the textile
industry, where there was "increasing strain upon the workers, due to
improved equipment," one woman who formerly would have tended two
slowly running looms was now expected to tend twelve or sixteen new
looms. Moreover, workers could no longer vary their work by stopping
to clean and oil their own machines or do other tasks. Goldmark com¬

mented: "In all trades, operations tend to become more and more machine¬
like in regularity and sameness. Labor tends to become more and more
subdivided, each worker performing steadily one operation, or part of
one operation.This kind of subdivision made for "speed and perfec¬
tion of output" and was "part of the new efficiency," but, according to
Goldmark, was also accompanied by increased strain and monotony.

Scientific Management

Although division of labor and specialization of jobs are generally
thought to flow from the nature of modern technology, the principles of
how to manage the new industry were most clearly and systematically
developed with little attention to technological innovation. Taylorism, or
scientific management, was concerned mainly with developing a means

by which management could take control over the work process, espe¬

cially the pace of work, by taking it out of the workers' hands and putting
it into the employers', while at the same time eliminating "waste" move¬
ments and thereby attaining maximum "efficiency" out of the work force.

What Taylor called "development of a science to replace rule of
thumb"^^ was the concentration in the hands of management of the knowl¬
edge and control of the work process that had formerly enabled the
workers to set limits to tasks. The contribution of Taylorism was its explicit
statement of the objective of furthering the capitalist's control over the
work force as a weapon in the conflict between two opposing interests.
It was, as Harry Braverman put it, "the explicit verbalization of the capi¬
talist mode of production."^' It was intended to mark the end of "past
custom" about matters of work load and manner of execution, and to

replace that with a workday determined purely by capitalist rationality.
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that is, by maximum output for minimum increase in wages. Subdividing
work processes into their simplest constituent elements wherever possible
enabled the employer to use unskilled labor for a large part of the process
which had formerly been considered part of the task of a more skilled
(and better-paid) worker.

Despite Taylor's claim to the contrary, the introduction of scientific
management in plants did cause strikes, most notably in the Watertown
Arsenal in 1911, where attempts to introduce rates determined by a stop¬
watch among the iron molders appear to have precipitated a walkout. In
this plant, the rates set by the time study man were clearly arbitrary, and
the workers learned that they could be opposed. It was not the "discipline
of impersonal scientific law," but a (dishonest) man with a stopwatch
making guesses.^® Time study was subsequently forbidden by law in cer¬
tain classes of federal employment, including the arsenal.

Most labor-oriented observers were very skeptical of scientific man¬

agement's claim that it benefited labor. Helen Marot, a member of the
Women's Trade Union League and a union member herself, noted: "Scien¬
tific Management is advocated by representatives of capital. It proposes
to increase industrial output by managing labor scientifically"; but labor
wanted to manage itself.^^ Marot continued: "Every strike, every differ¬
ence between organized labor and capital, is an attempt of the former to
wrest management . . . from the latter."'^ She then went on to criticize
Taylorism for being a tool of management:

Scientific management logically follows and completes the factory
process . . . [by] deliberately gathering] in all the rule of thumb knowl¬
edge of all workmen and transferring this knowledge to the manage¬
ment. That is exactly what machinery did and is still doing to craft
workers. It usurped the knowledge of the worker and transferred
that knowledge to the management.

Marot stated that labor viewed scientific management as a scheme to
squeeze more work out of them, and the supposedly scientific determina¬
tion of rest and fatigue was especially suspect. Motions which were "waste"
from the point of view of efficiency management were really "nature's
attempt to rest the strained and tired muscles," and a skilled workman
had a grace and flourish that were essential for him.^^

Marot was also skeptical of the bonus system. According to the effi¬
ciency engineers, the bonus was never supposed to be cut, but workers
knew that it always was. Even if the employer promised to maintain the
higher rate, he would not be able to do so if his competitors did not.
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Scientific management required certain "ethical standards" of industry,
which Taylor called a '"complete change in mental attitude' on both sides."
Marot sarcastically commented, "Labor would agree with Mr. Taylor,
and add that it would require as well a mental revolution in Wall Street.""
Marot here makes the same basic analysis of Taylorism that Braverman
makes; it deskills, removes control of the work process from the worker
to management, and also pretends to a scientific neutrality while its stand¬
ards are really those of management.

The report of the U.S. Commission on Industrial Relations was also
unimpressed with the value to labor of scientific management. The com¬
mission was established in the aftermath of the bombing of the Los Angeles
Times in 1911 and was to investigate the causes for industrial violence
and unrest. A study by the commission of shops under scientific manage¬
ment was generally critical of the method for a variety of reasons. The
report stated the following:

[There is a] lack of scientific accuracy, uniformity and justice in time
study and task setting. Far from being the invariable and purely ob¬
jective matters that they are pictured, the methods and results of
time study and task setting are in practice the special sport of indi¬
vidual judgment and opinion, subject to all the possibilities of diver¬
sity, inaccuracy and injustice that arise from human ignorance and
prejudice."

Although the system purported to pay workers in accordance with
their efficiency, the report found that rates for women in scientific man¬

agement shops were not based on productivity but on sex (that is, they
were lower). The report quoted one manager as follows: "There is to be
no nonsense about scientific management. If by better organization and
administration, what is now regarded as man's work can be done by
women, women will be employed and women's wages will be paid.""
Thus the system of differential wage rates for men and women went
unchallenged. Instead, the potential for substituting women as a lower-
paid category of workers for higher-priced male labor was incorporated
into scientific management.

The commission also found a general tendency toward rate cutting
which seemed "to be almost of necessity an essential part of its very
nature."" It also found a "failure to protect the workers from overexertion
and exhaustion,"" which, of course, was one of the method's major claims.
In fact, cases of overspeeding were found particularly in the case of girls
and women.^" The commission was also skeptical of the assertion that
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scientific management develops a common interest between workers and
employers:

Scientific management in practice generally tends to weaken the
competitive power of the individual worker, and thwarts the forma¬
tion of shop groups and weakens group solidarity; moreover, gen¬
erally scientific management is lacking in the arrangements and
machinery necessary for the actual voicing of the workers' ideas
and complaints."''^

It maintained that scientific management "inevitably tend[ed] to the con¬
stant breakdown of the established crafts and craftsmanship and the con¬
stant elimination of skill," and it described the logical conclusion of this
process: "Any man who walks the street would be a practical competitor
for almost any workman's job. Such a situation would inevitably break
down the basis of present-day unionism and render collective bargaining
impossible."''^ It would also lead to a leveling of wages as the differential
between skilled and unskilled worker would break down. The report
concluded: "It is certain that scientific management is a constant menace
to industrial peace."^^

In contrast to this almost unequivocal condemnation of the purpose,
method, and effect of scientific management, Louis Brandeis testified before
the commission that there was "nothing in scientific management itself
which [was] inimical to the interests of the workingmen," and that the
stopwatch could be "the greatest protection for labor."^^ Unions would
still have a role to play "as long as there [was] a wage system," he stated,
and under scientific management unions would still be necessary to bar¬
gain for wages, hours, and conditions.^^ Brandeis, who was the lawyer for
shippers opposing Eastern Railroad's request to the Interstate Commerce
Commission for a rate hike, claimed that scientific management could
save the railroad a million dollars a day. The railroads had claimed that
the increase was necessary because of a wage increase they had just
granted. The unions, together with the railroads, opposed Brandeis. The
rate increase was denied.''^

Scientific management appealed to a number of liberal social reform¬
ers, who hailed it as a means of preventing exploitation, especially of
women workers, because it relied on "science," not on unionization or

even primarily legislation. Sue Ainslie Clark and Edith Wyatt devoted an
entire chapter of their budget study. Making Both Ends Meet: The Income
and Outlay of New York Working Girls, to an assessment of scientific
management. At a cloth-finishing factory employing large numbers of
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women, they concluded that scientific management had increased wages
and shortened hours, although the effect on "health and fatigue" was less
clear. In one part of the factory, "when the general vague impression that
the new system was more exhausting than the other was sifted down, the
grist of fact remaining was small

Goldmark also was cautiously optimistic about the potential of sci¬
entific management to improve working conditions and eliminate fatigue.'*®
"Scientific" speed was not like ordinary speedup, but she noted that unless
it was carefully applied, the stopwatch could be used to increase exploita¬
tion, not overcome it. Under scientific management, poor working condi¬
tions (lighting, poor ventilation, and so forth) became signs of inefficiency,
and their elimination was not merely "welfare work,"*' but a matter of
the employer's self-interest as well as the workers'. Goldmark did not
openly take a management perspective, however, as her work in support
of protective labor legislation for women shows. Her support for protec¬
tive legislation complements rather than undermines management's inter¬
est in efficiency; in her views, both these tendencies coalesced. Because she
was so influential in getting protective legislation for women legitimated
in the courts, her views of the working day are clearly formulated, and
the contrast with Marx's attack on the wage system shows what the social
reformers hoped would result from industrial reform measures.

The principles of scientific management contributed to the process
of rationalizing the labor process and also sought to invest it with an aura
of scientific objectivity that Taylor fervently hoped would remove the
issue from the arena of class struggle and union-management battles. If
"a fair day's work" could be determined by time-and-motion studies with
scientific accuracy, then both the worker and the employer could agree
that their mutual interests lay in increased productivity.

Both Taylorism and protective labor legislation for women con¬
tributed to segmenting the work force and furthering the process of de-
skilling and degrading conditions of work for the work force as a whole
(even though "protective" legislation might appear to do exactly the op¬
posite). Each contributed in different ways to the same end during this,
the Progressive Era. Goldmark, who, as noted, was an ardent supporter
of protective labor legislation for women and instrumental in compil¬
ing the evidence of overwork and fatigue, that was used in Louis Bran-
deis's briefs (especially Muller v. Oregon), was seeking to establish a
"scientific" basis for determining conditions of work and "a fair day's
work." The ideological purpose of this effort can now be shown by a
comparison of Goldmark's view with Marx's analysis of "the working
day" under capitalism.
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The Working Day; Marx and Goldmark

What is a working day? What are the factors that must be consid¬
ered in this determination? These are the questions that both Karl Marx,
writing in the midnineteenth century, and Josephine Goldmark, at the
beginning of the twentieth, sought to answer. The contrast between their
approaches to the problem of determining the length of the working day
reveals something about the impetus for social legislation which was
developed here in the early twentieth century.

Marx stated that the creation of surplus value, or profit, for the
employer hinges on the peculiar nature of labor as a commodity. Labor as
a commodity is paid for at its exchange value, which is fmore or less)
what it takes for labor to reproduce itself. Labor power as used by the
capitalist, however, has the unique property, as a commodity, of being
able to create more value than it itself is worth. But how?

One answer employers gave was that all the "profit" of the employer
was made during the last hours of work during each day, and that there¬
fore to cut the day (for example, from twelve to ten hours) would be to
cut out all the profit in the enterprise. This explanation was considered
and rejected by both Marx and Goldmark, but for very different reasons.

It is true that prolonging the working day will result in the produc¬
tion of more surplus value for the employer. The importance of this fact
was noted by Marx and was also the basis for the employers' concerted
opposition to the English Factory Acts of the 1830s and 1840s. The prob¬
lem of determining the length of the working day for Marx, then, became
the question of fixing the amount of time necessary for the replacement of
the worker's labor power, plus the amount of surplus labor, or that amount
which is over and above the time required for labor to reproduce its own
value. The capitalist, Marx pointed out, is only asking of his laborers
what he has paid a fair exchange rate for: a working day. He pays the
going rate for labor power. The determination of the working day, then,
becomes a struggle between the "just" claims of the capitalist for the labor
power he has bought, and the equally "just" claims of the worker for a
day of "normal" length.

For Marx, the question of the "normal" length of the working day
could not be answered outside the context of the specific historical rela¬
tions between capital and labor, and it was determined by the social con¬
text and the nature of the class struggle at the time. Marx also noted that
it was somewhat in the interests of the capitalist class to prevent the
working day from exceeding some extreme limits. The English Factory
Acts, which "curb[ed] the passion of capital for a limitless draining of
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labor power," were necessary both to undercut organized opposition
by workers and also to permit the working class to regenerate itself
physically.^ What follows, then, in his chapter on the working day in
Capital, is a detailed presentation of evidence of the extremities of exploi¬
tation and abuses in industry after industry in England, much of it from
testimony before various government commissions on factory condi¬
tions. Even such minimal amenities as providing for meal times within
the period of a ten-hour day were fought tooth and nail by the employers
of the 1840s.

These same conditions, which resulted in the Factory Acts in England,
did not become issues for government regulation in this country until the
period under examination here. The significance of this legislation for
women workers, which was generally ignored by Marx, lies in the assump¬
tions about women that were made in the course of defending it. This
legislation helped shape the participation of women in the work force by
reinforcing their secondary status in the labor force and their primary
function in the home.

Josephine Goldmark was one of the most articulate supporters of
restrictive legislation for women. She, with Louis Brandeis, compiled the
evidence and arguments submitted before the U.S. Supreme Court in the
case of Muller v. Oregon (1907). The document (known as the "Brandeis
Brief," discussed in chapter 3) demonstrated the inherent health hazards
of overwork, the detrimental effect of this overwork on women in partic¬
ular (as mothers of the future generation), and women's special need of
protection. By considering working women as primarily mothers, this
legislation was therefore helping to insure the reproduction of the work¬
ing class specifically.

The Brandeis Brief was only one aspect of Goldmark's work on labor
legislation. The assumptions of the inequality of women and their innate
dependence on men (which appear, in fairness to Goldmark, not in the
original brief, but in the decision by Justice Brewer in the case), were side
issues to the main argument that Goldmark used to justify the need for
legislation to regulate conditions of work in modern industry. This pur¬
pose appears quite clearly in her work. Fatigue and Efficiency. She wrote:
"The aim of this book is to present, as a new basis for labor legislation,
the results of the modern study of fatigue." It thereby hoped to provide a
"scientific basis of legislation" which was lacking, and to use modern
work on physiology "for aid in the practical problem of reducing the long
working day in industry."®^

Goldmark argued that the common physiological phenomenon of
fatigue would provide an objective standard for the regulation of human
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labor. She presented a detailed description of cellular metabolism and the
production of chemical wastes and impurities in the blood resulting in
fatigue. Overexertion could result in exhaustion and even death—not from
failure of any particular organ (such as the heart), "but from sheer chemi¬
cal poisoning due to the unexpelled toxins of fatigue."®^

Goldmark then examined the results of this process for the contrac¬
tion of muscle tissue in experiments done on animals. Equipment was
devised to test the curve of fatigue for specific muscle groupings in man
and to compare individuals. Goldmark demonstrated that making a
fatigued muscle work requires more nervous energy and requires propor¬
tionately more time to recover than when shorter periods of work and
rest alternate. Even though nervous fatigue is sometimes accompanied by
temporary increase in work (what is called "nervous energy"), this increase
merely hides the coming fatigue and may lead the worker to the point of
exhaustion without his or her really being aware of it. Goldmark then
concluded:

At this point the scientific interpretation of industrial problems advo¬
cated at the outset of this study becomes obvious enough. A flood of
light is thrown upon the intricate injuries of speed, overtime, piece¬
work, and the like industrial requirements. For if fatigue be due to
demonstrated chemical action, removable only by proper intervals
of rest; if overfatigue or exhaustion results . . . then the need for the
short workday rests upon a scientific basis. Science makes out its
case for the short day in industry.

Thus, from the worker's point of view, Goldmark stated that the
length of the working day should depend on clearly measurable stand¬
ards that take into account the "average" worker's limits of fatigue. But
this was only half of the story, because although the worker might desire
legislation which would limit his opportunities to reach utter exhaustion
at work, the employer could still maintain that it was necessary in order
to remain in business for more than his health. To counter this objection,
Goldmark again relied upon the "methods of the laboratory," which take
into account "the human element," that is, the " 'spoiled work' which had
to be thrown away, or done over again the next day" during the last hours
of a twelve-hour day.^

Goldmark then cited industrial studies done in various countries and
for different occupations, all of which indicated that output could be
maintained even though hours of work were shortened. This was particu¬
larly true for piecework, where the average weekly earnings remained
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about the same under the shorter work week of forty-eight hours as they
had with fifty-four hours.Goldmark attributed this fact to the increased
vigor of the workers in their generally rested condition; the notion that
some sort of speedup might also be involved was never considered.

Thus Goldmark was telling the capitalists that they could, in effect,
have their cake and eat it too. They could shorten the hours of work for
labor and still increase profits through intensified productivity, and all
this without harm to the workers' health. This argument was based upon

objective scientific criteria of fatigue. The contrast between Goldmark
and Marx now becomes clear. For Marx, "the creation of a normal work¬
ing day [was] . . . the product of a protracted civil war, more or less dis¬
sembled, between the capitalist class and the working class."®^ Goldmark
claimed that the matter could be settled without reference to the relative
strengths of opposing classes or to any basic conflict of interest between
labor and capital. Marx contended that the length of the working day
was an index of the level of exploitation of the worker by the capitalist.
For Goldmark, work in itself was not exploitation, but "the essence of
life"; it was only "overwork" that was detrimental.

For Marx, the length of the working day was determined by social
forces. Goldmark took the entire question out of the realm of social and
historical conditions under capitalism and sought to determine the length
of the working day by an appeal to scientific findings concerning the
physiology of fatigue. This working day was then shown to be completely
compatible with increased profits for the capitalist, who could, by heeding
the "physiological laws of fatigue," get more work for less pay out of the
worker without the worker even noticing it. The similarity of this theory
with the aims of scientific management is striking. Goldmark was very
consciously attempting here to mediate between the militant demands of
labor for a shorter workday and better working conditions, and the
counterdemands of capital for maintaining profits and insuring control
over the workers.

Some of the implications of this argument did not go unquestioned
at the time, however, even among the group of reformers to whom it was
addressed. An article on overwork agreed with the Brandeis-Goldmark
defense of an Illinois ten-hour law for women, noted that overwork was

especially dangerous to women because "it interfere[d] with their ability
to bear children,"^'' yet nonetheless questioned whether the presence of
toxins of fatigue ought to be used to determine the working day;

Suppose the scientists succeeded in producing an anti-toxin for fatigue.
What effect will it have on our labor legislation? Would we abolish
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all prohibitions on overtime and all maximum limits ... Or would
we work as hard for short hours as we should do now but put the
emphasis on the positive arguments of the value of leisure rather
than on the negative arguments of the dangers of overwork?^®

Fatigue and Efficiency, written in 1912, takes the very modern line of
turning social questions into technical problems with scientific solutions.
It is in their approach to scientific management that the attitude of reform¬
ers to the relation between labor and capital is revealed most clearly, and
with it, their reasons for favoring protective labor legislation for women.

IMPLICATIONS; MOTHERS OF THE FUTURE GENERATION

Goldmark and Brandeis were key influences in shaping the rationale
used to defend labor legislation for women. The case they made for labor
laws for women regarding hours limitations and night work prohibition
argued first that the long hours women worked were detrimental to health
and motherhood, and then that reducing hours did not result in financial
loss to the entrepreneur because well-rested workers were more efficient.
The explicit connections among the protection of the future generation of
workers, "efficiency," and protective labor legislation can now be shown.
Women are first and foremost responsible for the future generation, and
their participation in the work force must be limited so that it does not
interfere with this responsibility. As one study concluded:

The prime function of woman in society is not "speeding up" on a
machine; it is not turning out so many dozen gross of buttons or
cans in a day . . . The prime function of woman must ever be the
perpetuation of the race. If these other activities render her physi¬
cally or morally unfit for the discharge of this larger social duty, then
woe to the generations that not only permit but encourage such wan¬
ton prostitution of function. The woman is worth more to society in
dollars and cents as the mother of healthy children than as the swiftest
labeler of cans. Yet our present industrial practice would indicate a
preponderance of value in the latter. Five years of factory work may,
and frequently do, render a girl of twenty-one nearly or quite a physi¬
cal wreck, so far as normal functioning is concerned.®'

Florence Kelley put it more succinctly: "Family life in the home is sapped
in its foundations when the mothers of young children work for wages."®°

This position was reiterated throughout social reformers' pleas for
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protective labor laws for women.It was also accepted by the United
States Women's Bureau. For example, in a bulletin discussing "health
problems of women in industry," a picture of a woman holding up a
small child appears above the caption "America will be as strong as her
women."^^ Although many of the health recommendations contained in
the bureau's report were said to "apply fully as strongly to men as to
women, they applied "especially to women," since they especially affected
women's health. The report continued: "Long hours in the factory are not
as serious for the man, who is through work when he leaves his job at
night, as they are for the woman who has often several hours of house¬
work to do after she gets home . . . and her health will suffer if hours of
work are not limited."^^

Although these laws affected the working population directly, reform¬
ers were constrained to point out that this purpose did not make the laws
"class legislation" (which would be unconstitutional); on the contrary,
they said that "raising the standard of industrial life [was]. . . the concern
of the whole community," since "to the community a worn-out worker is
an economic loss."^ The meaning of this for women workers was that an
exhausted woman was "unfit to be a wife and mother." Van Kleeck con¬

cluded here: "If we believe in laws to protect children who toil, we must
believe in laws to protect them in their birthright of health and strength"
by caring for the generation before them.^'

The no-night-work laws were linked with the hours limitation; oth¬
erwise there would be no way of telling how long a woman had been
working that day. But the justification was that night work was detrimen¬
tal to the "health and morals" of women. The Brandeis Brief submitted in
the successful defense of the law in New York [People v. Schweinler Press)
drew on a wide range of official and unofficial sources throughout the
world to demonstrate the need for the legislation. For example, a German
factory inspectors' report from 1884 stated: "Above all else, however, the
physical well-being of the worker demands the strictest possible avoid¬
ance of night work . . . The worker shortens her time of rest in order to
attend the family duties and her health suffers gradual injury."^ A Chicago
study cited in the brief concluded that it was almost impossible to esti¬
mate the amount of sleep a woman could get during the day upon her
return from a ten-hour night's work. She could not sleep when she returned
home at 6:00 A.M. "if there were a husband who demanded his breakfast
at 6:30, since his daily tasks begin at seven," or if there were babies and
schoolchildren who got up at the same time.^^ Forty-two of the forty-six
women studied, who worked in the packing house at night, had children
under school age. The New York Factory Investigation Commission noted
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that married women working at night averaged about four-and-a-half
hours of sleep during the day.^

The generally inferior quality of sleep during daytime was stressed
by both American and European reports mentioned in the brief. Although
night work was unhealthy for men, it was considered especially detri¬
mental for women, both because women had household responsibilities
in addition to their wage labor, and because women's physiological makeup
differed from men's and rendered them more susceptible to injury. A British
report quoted by the brief mentioned these physical differences and added;
"Account must be taken . . . also of those contributions which women

alone can make to the welfare of the State. Upon the womanhood of the
country most largely rests the privileges of creating and maintaining a
wholesome family life and of developing the higher influences of social
life."^

Although this legislation was sought for the protection of the race, it
was stressed that it would work no economic hardship on business either.
On the contrary, the experience of countries with no-night-work laws for
women showed the following:

Commercial prosperity is not hampered by such regulation . . . the
increased efficiency of workers, due to regular rest at night, has
reacted so favorably upon output that commercial prosperity has
profited instead of being injured by the prohibition of women's night
work."^°

Evidence from international experience was also used to demonstrate that
the output of night work was inferior to that of day work, both in quality
and quantity.^^ Employers throughout the world had been able to abolish
night work for women and still maintain their output by "increasing their
day force, by enlarging their establishments, by improving machinery
and processes of manufacture." Except for the first, these changes which
took place as a consequence of the legislation constitute an important
component of the rationalization of production.

Conclusion

The changes in the nature of work, including mechanization and
specialization of labor, and their detrimental effect on workers were becom¬
ing increasingly evident to observers during this period. Protective labor
legislation was seen as one means of relieving the worst effects of this
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"efficiency" on the workers' lives and health. Scientific management,
although itself a contributing factor to the subdivision of tasks, monot¬
ony, and loss of control over the pace and manner of work, appeared to
many reformers as the solution to these problems. It would guarantee
productivity while also taking into account the "human element," that is,
the worker's limits of endurance, and without causing an increase in the
level of conflict between employer and employee. Only middle-class
reformers could take this position, however; workers remained uncon¬
vinced. The arbitrary nature of the tasks determined by stopwatch and
the underlying assumptions about the nature of work and craft skills
were obvious to labor.

Protective labor legislation, by contrast, appeared to be a worker-
oriented response to these problems, and often did result in material
improvements for workers' lives. But protective labor legislation for women
also contributed, as did scientific management, to the development of a

fragmented work force characterized by internal divisions by sex, skill,
and other factors. Scientific management took the sex-based division of
labor for granted, and included a lower wage scale for women in its calcu¬
lus of a "fair day's pay."

However, protective labor legislation appeared to be against the inter¬
ests of employers, and the laws were often challenged by them on consti¬
tutional grounds. The legal issues involved in the gradual legitimation of
these laws will be considered in the next chapter.



Chapter Three
Legal Ideologies and Social Change:
Protective Labor Legislation for Women

Case law resembles a patch-work quilt; ... to see the pattern you
must have distance.

Charles M. Hough

Introduction

This section will examine how a legal doctrine developed which first
hindered all legislation interfering with the wage contract, and then
changed to permit a basis for that legislation. Wage labor was increas¬
ingly held by the courts to come under the same type of law that property
rights did; the few restrictions which were upheld with regard to property
were usually held not to apply to wage labor. However, as it became
increasingly evident that industrial conditions were threatening both the
health and safety of workers and the public peace as well, the impetus
for the shift and the process by which these laws became legitimated can
be seen.

As long as the law is analyzed as an internally consistent, autono¬
mous sphere which exists above and beyond the influence of economic
relations, the impetus for these shifts in legal doctrines is hard to see. It
then appears that some legal principle like freedom of contract was the
primary restraint hindering passage of these laws. However, as will be
shown in the course of this chapter, what is upheld by the courts as
constitutional can do a complete about-face in response to changed
conditions. The previous chapter considered the shifts in the work pro¬
cess, working conditions, and the position of women workers during
the period in which labor legislation began to be passed and legitimated.
This chapter will consider the legal means by which this legislation
was achieved.

41
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By the turn of this century, the "wage bargain" was considered a
contract undertaken by two formally equal parties, the employer and the
worker, and laws which attempted to regulate that relation were frequently
struck down as an infringement of the right of contract. This right then
appeared to be a legal constraint operating outside of economic influence;
as will be shown, however, this doctrine itself was developed only in the
1880s, and, along with natural law principles, became the legal means by
which employers pushed the full commoditization of labor. Both the chang¬
ing uses of natural law doctrines, and their corollary, "freedom of con¬
tract," illustrate the way in which ideologies developed out of one set of
social and economic relationships can be used under changed conditions
or used to uphold a state of affairs completely alien to its original pur¬
poses. Unless the social bases of its advocates are examined, the changed
use of its principles will be obscured.^

Social legislation in the late nineteenth century was struck down as
an unconstitutional infringement on workers' basic right to freedom of
contract, although this "right," and the laissez-faire economic principles
from which it drew its justification, were very recent developments. But
when legislation was struck down, and as opinions accumulated, it was

increasingly assumed that the Constitution itself guaranteed this freedom.
The shape which legislation then took and the kinds of laws which were

passed were influenced by what legislators believed would be upheld as
constitutional. Therefore, since it could be argued that women workers
were not formally equal bargaining agents with respect to the wage con¬
tract, legislation for women workers was proposed with an eye to differ¬
entiating their need for protection from that of men workers: women's
bargaining power was weaker, and their "physical and maternal func¬
tions," in particular, placed them at a disadvantage. Legislators attempted
to make their laws conform with those from other states which had been
successfully defended in the courts; legislation which was struck down,
whether in the U.S. Supreme Court or, to a lesser extent, by the state
supreme courts, was less likely to be replicated by other states.

But to see protective labor legislation for women solely as a result
of this legal issue would ignore the underlying conditions of women's
participation in the work force. Women were not only wage workers,
but were also responsible for the maintenance and reproduction of the
working class through their domestic labor in the home. These laws,
therefore, emerged to protect that function by defending women's pri¬
mary importance to "society" as the reproducers of the labor force, while
allowing their continued but circumscribed participation in the wage
labor force.
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Law and Society

Although the relation between law and society is primarily a socio¬
logical question, theories of jurisprudence have not viewed it as such.
During the eighteenth and nineteenth centuries especially, legal philoso¬
phies tended to view law in isolation, as a formal system divorced from
any consideration of the way social and economic considerations might
affect legal doctrine. This kind of analytical perspective reinforces the
appearance of the neutrality and impartiality of law.

This view of law developed in opposition to a philosophy which
argued for the "rights of man" which existed above and prior to any
man-made (that is, positive, or statutory) law. These "natural rights," or
higher ethical principles which even the sovereign must respect, became a
force for measuring the existing system of law and justice and (during
revolutionary periods) for finding it wanting. This force was attacked
from several directions. For the formalists, to declare that the state was

the sovereign, absolute authority was to deny the critical import of natu¬
ral law doctrine. (For example, John Austin defined law as whatever the
sovereign says it is.) This reinforces the appearance of impartiality of the
law by stressing its formally logical properties; questions concerning "jus¬
tice" then become extraneous and are relegated to the domain of morality
not law. Natural law theories were also attacked by the historical, or
cultural, school of jurisprudence. This interpretation found the deriva¬
tion of law in past customs and history of the people, as an expression of
the "spirit" of the people or nation which the positive law reflected. Law
must not be used as an agent of social change. This view provides no clue
as to what specific social interests might be responsible for the emergence
of a given kind of law.

With "sociological" theories of law, the emphasis on what the law
actually does becomes paramount. Oliver Wendell Holmes stated that the
law is what the courts in fact do (the "law in action"); the opinions which
Justice Holmes handed down, as well as his insistence that judges must
know the "facts" which gave rise to a specific law, reflect this perspective
of "legal realism."

A more satisfactory analysis views the relation between society and
law as a process by which different forces in the society develop legal
definitions which become accepted into the law. If the legal institutions of
the society operate for the long-term preservation of the given economic
system as a whole, they still achieve relative independence from specific
capitalists. The law also responds in a limited fashion to demands of the
underclass as well, and can be the result of alliances between otherwise
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opposing forces. Throughout this period, seen with the clarity of hind¬
sight, the trend of social legislation was to expand in many different
spheres, including workmen's compensation, child labor laws, extension
of compulsory education, and health and safety regulations in industry.

A further question might be the extent to which legal ideology
expresses the inspirations of a group that eventually overthrows an existing
set of social relations. Legal principles that develop during a period when
a social class (such as the bourgeoisie in the eighteenth century) is strug¬
gling for power can then be used to defend the interests of that class after
they have achieved power. Or these same principles can return to haunt
them and be used in turn by a newly insurgent group. Principles embod¬
ied in the American constitution reveal both possibilities.

Natural Law and Judicial Review

Natural law philosophy, which can be traced to ancient Greece, took
root in this country in a form which emphasized natural rights—"qualities
inherent in man which it was the duty of the state to protect."^ These laws
were thought to exist over and above any given body of existing law and
became, in the hands of French Enlightenment thinkers, a normative stand¬
ard by which positive (that is, statutory) law could be judged, and which
was prior and superior to it. Doctrines of natural law or inalienable rights
can therefore have a revolutionary import because they deny the validity
or "justness" of existing law unless it accords with the principles of "rea¬
son." In England, common law tradition acted to minimize the overt influ¬
ence of natural law doctrines, although even there that influence was not
completely lacking.

American colonists relied upon European ideas, interpreting them in
ways that emphasized individual rights. This reliance can be seen in the
American Declaration of Independence, which states that men "are en¬
dowed by their Creator with certain inalienable rights, that among these
are Life, Liberty and the pursuit of Happiness. That to secure these
rights governments are instituted among men . . . ." The rights, in other
words, precede the charter, which must embody these rights to be a legiti¬
mate statement of powers. During this early period, an appeal to natural
rights constituted a justification for revolution, both in this country and
in France.

Natural law philosophy was incorporated into the American system
of checks and balances. By the end of the eighteenth century these ideas
were used to justify the power of the courts to pass judgment on the
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validity of the acts of the legislature. Fears that state legislatures might
interfere with the rights of property were responsible for placing final
review of legislation in the hands of the judiciary, which could then, in
effect, act as a check upon popular will. This policy was justified in a very
early court decision by referring to a law higher than legislatures: "I can¬
not subscribe to the omnipotence of a state legislature, or that it is abso¬
lute and without control .... An act of the legislature (for 1 cannot call it
a law) contrary to the great first principles of the social compact, cannot
be considered a rightful exercise of legislative authority."^ Through the
middle of the nineteenth century, the use of natural law doctrines waxed
and waned; they were used, alternately, to defend the protection of vested
rights (rights by law to do or possess certain things), and again to attack
slavery.

From the outset, then, how the courts will rule and the principles
that it uses to judge the law become an important and explicitly articu¬
lated part of legal ideology, which carries the force of fundamental prin¬
ciples that appear to be above and beyond specific material interests. The
Constitution is the written source of the principles to be applied to each
situation. Certain issues are relatively easily to decide—for example, ex

post facto laws are unconstitutional. But other kinds of statutes, such as
social legislation, do not simply apply mechanical legal techniques but
invoke standards of reasonableness and fairness, as in new applications
of police power, liberty of contract, and due process of law. These ques¬
tions cannot be decided in a legal vacuum. The interpretation of these
principles then becomes the point at which legal doctrine and social stand¬
ards must meet.

Attempts to discredit legislation seek to establish legal constructions
of these concepts which go back to immutable first principles —to God,
or, lacking His authority, to English common law. Thus "Due process of
law became the weapon for the application of a class reason and a class
justice," in other words, to insure that "certain classes of property rights"
remained undisturbed.'® Those favoring the extension of social legislation
emphasized the disparity between social conditions —the actual effect of
the law—and the principle which it was supposed to embody, for exam¬
ple, equality under the law.

Due Process

The Fifth Amendment of the Constitution states that no person shall
be deprived of life, liberty, or property without "due process of law." In
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1868 that guarantee was extendeed by the Fourteenth Amendment to
include protection from infringement by states. The phrase can be traced
back to the Magna Charta, which is considered to be the keystone of
English liberties. "By the law of the land" meant to secure a procedure
which would justify an infringement on personal liberty, property, etc.®

This usage of "the law of the land" was carried over into the Ameri¬
can states' constitutions. It was a statement of procedural limitations,
rather than a limitation on the powers of the legislatures. It was extended
in the early nineteenth century along lines that specified the process —for
example, that the law must in general be equally applied in order not to
violate "the first principles of civil liberty and natural justice."® Limita¬
tions on "natural and inalienable rights" thus were prohibited by the pro¬
tection of "due process of law." It was not until the mid- to end of the
nineteenth century that this phrase—this time through the Fourteenth
Amendment—was used principally as a limitation on legislatures. (In 1849,
it was used in New York to invalidate a law for the protection of married
women's property rights.) But the chief importance of the clause toward
the end of the nineteenth century became its gradual extension to include
not just procedural fairness but also substantive limits on what the legis¬
lature could interfere with. It became the means of reversing the tradi¬
tional presumption in favor of a law's constitutionality unless clearly
proven otherwise, if that legislation concerned social issues.

Laissez-Faire

The constitutional "restraints" under which labor legislation devel¬
oped can be said to have emerged as the legislation itself developed; the
Constitution itself makes no reference to labor laws (as it does, for exam¬

ple, to laws regulating religious practice). The growing corporate sector
which sought to have labor laws invalidated, then, made use of certain
aspects of the Constitution which it sought to have interpreted according
to its own definitions. The original issue of the treatment of freed slaves
receded; "a new set of problems —those namely arising from the growth
of capital and the development of corporate industry—confronted gov¬
ernment and particularly the state legislatures," and the court then "began
a reinterpretation of the Fourteenth Amendment in the light of the princi¬
ples of Lockian individualism and of Spencerian Laissez Faire."^

Both clauses of the Fourteenth Amendment—"due process" and "equal
protection" —became "an ideology for individualism"® and the vehicles
for writing into the Constitution the current economic principles of
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laissez-faire. The Fourteenth Amendment became a kind of judicial sub¬
stitute for natural law principles in limiting the power of legislatures.
First, the Fourteenth Amendment was extended to include individuals other
than the freed Negroes it was designed to protect; then corporations were
defined as individuals entitled to its protection. Hugh Evander Willis
argued that because the content of due process is undefined, "the real
origin of the doctrine is in the U.S. Supreme Court itself. It did not find
the law, it made it."^ The court is thereby destroying the separation of
powers at the behest of corporations, which would rather rely on the
court than the legislatures or the people to define what is properly legisla¬
tive activity.

Economic doctrines of laissez-faire and social Darwinism were upheld
by successive arguments, first in dissents and then in majority opinions of
the court. In 1873, the court denied that the Fourteenth Amendment was

to be applied to any interest except freed slaves; "We doubt very much
whether any action of a State not directed by way of discrimination against
the negroes as a class or on account of their race will ever be held to come

within the preview of this provision."^®
The dissent by Justice Field in the Slaughterhouse cases, however,

laid the groundwork for the growing acceptance of laissez-faire. In these
cases, corporate interests were trying to strike down a Louisiana law which
gave, in effect, a state monopoly to one specific business concern. Although
the law was upheld, the arguments by counsel contained the basic ele¬
ment which was to become the dominant court opinion in future attacks
on labor legislation —the right of the individual to engage in economic
activity without state interference. It was also the first time that the Four¬
teenth Amendment was used to justify laissez-faire.^^

How was this economic doctrine of laissez-faire incorporated into
court decisions? Benjamin Twiss argues that "the link is to be found in the
role of leading lawyers who, by propagating and defending laissez-faire
before the courts . . . secured its adoption into the law of the land. They did
this in the interest both of clients in cases and of protecting a philosophy
and a way of life which they shared with their clients."^^ Twiss contended
that corporation lawyers were the "liaison between businessmen and
judges"" and "natural allies of the propertied classes," since they were the
elite end of the American bar, disposed both by their own social origins
and the class interests of their clients to defend principles of individual¬
ism and property rights. It should be noted that these arguments were not
necessarily intended to justify the growing power of monopoly capital by
either lawyers or judges. Nonetheless, the protections of the Fourteenth
Amendment were extended to include the corporation.
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The 1880s were also a time of agrarian. Populist opposition to the
growing power of railroad and grain trusts, and farmers' push for state
regulation of railroad rates. The railroad lawyers argued against regula¬
tion by redefining the concepts of liberty and property in accordance
with laissez-faire principles, extending the "due process" protection to the
use of property; regulation of rates would arbitrarily deprive the railroad
owners of a portion of its value. The railroads lost the battle here but
won the war, since the court maintained the right to regulate but granted
the extended definition of "property," which included property in one's
labor and the right to follow a calling.^®

In 1885, the upper-class patrician lawyer William M. Evarts success¬
fully argued that a law which made it criminal to employ cigar makers in
a tenement with four or more families deprived individuals of their free¬
dom of labor. One's "property in labor" was just as important to the
poor as the other rights inhering in "property" were to the rich. To de¬
prive a man of what he required in "the unceasing struggle for success
and existence," then, "arbitrarily deprives him of his property and of
some portion of his personal liberty."^^ Although under the police power,
regulations for health or welfare of society is acceptable, there was judged
no such hazard to the public from tenement house manufacture of cigars.
The language of this decision used both Spencerian concepts (survival
of the fittest) and the newfound interpretation of laissez-faire. This view
of property and economic freedom, designed to operate where small,
independent producers vied in an open, competitive market, was to gain
judicial acceptance at precisely the time when monopoly capitalism
was rapidly growing. The irony of this turn of events was not lost on

contemporary proponents of social legislation. Thus, over time, the
legal rationale for laissez-faire became translated into constitutional
language through the "freedom of contract" interpretation of the Four¬
teenth Amendment.

Freedom of Contract

Throughout the period in which protective labor legislation devel¬
oped, the most frequently used objection was the claim that this legis¬
lation violated the constitutionally guaranteed right of both the laborer
and the employer to set the wage bargain upon such terms as they
might mutually see fit. Any interference with this "contract" was vig¬
orously protested by employers under the prevailing interpretation of
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laissez-faire. "Freedom of contract" came to be included in the "inalienable
rights" arising out of law and guaranteed by the founding fathers in
the Constitution.

In fact, the first judicial mention at all of the right of "freedom of
contract" appeared in a Pennsylvania Supreme Court decision in 1886.^®
The law in question aimed at prohibiting the payment of wages in scrip
redeemable at the company store by requiring wages to be paid in money
each month. The court's decision declared the law unconstitutional on

the ground that the legislature had done "what, in this country, cannot be
done; that is, prevent persons who are sui juris from making their own
contracts." The decision continued:

The act is an infringement alike of the right of the employer and
employee; more than this it is an insulting attempt to put the laborer
under a legislative tutelage which is not only degrading to his man¬
hood, but subversive of his rights as a citizen of the U.S. He may
sell his labor for what he thinks best, whether money or goods,
just as his employer may sell his iron or coal, and any or every
law that proposes to prevent him from so doing is an infringe¬
ment of his constitutional privileges, and consequently vicious
and void.^'

The question of fact, whether there existed any incapacity of one of the
bargaining parties, was not raised in this case. It was referred to and
dismissed in a similar case the same year.^° The court thus asserted a kind
of "natural capacity to contract" which could not be abridged; the legisla¬
tion was attacked as "class" legislation and hence impermissible since all
persons are entitled to equal protection of the law.

However, the law does allow for differential treatment where some

specific kinds of "incapacities" exist. This tenet goes back to common law
tradition, where laws prohibiting usury recognized the helplessness of the
borrower; his "necessities deprive him of freedom in contracting and place
him at the mercy of the lender.''^^ But the justice in this instance mentioned
the usury laws only to show that the principle did not apply to the case at
hand (an Illinois law prohibiting wages to be paid to company stores).
Since usury laws had existed prior to the Constitution, he claimed that
they were not to be considered an abridgement of rights guaranteed under
the Constitution.^^ But laws directed at regulating the wage bargain had
no such honorable lineage; they were therefore abridging a fundamental
liberty as well as a property right, and violated the principles of laissez-
faire as well. As one decision stated:
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The property which every man has in his own labor, as it is the
original foundation of all other property, so it is the most sacred and
inviolable. The patrimony of the poor man lies in the strength and
dexterity of his own hands; and to hinder him from employing these
in what manner he may think proper ... is a plain violation of this
most sacred property.^

The court went on to state that the "right to labor" ultimately derived
from God's injunction to man when He drove him from the Garden of
Eden; "He invested him with an inalienable right to labor in order that he
might again eat and live."^

According to the tenets of laissez-faire and social Darwinism, economic
inequalities did not constitute a basis for legislative action; they were rather
in the nature of things. One Supreme Court justice stated before the Bar
Association that legislation was powerless to affect the laws of supply and
demand in relation to wages—that if the American worker did not succeed
in owning his own home that was due to his own "improvidence," "idleness,"
or other personal defect.^^ During the 1890s, the bar was also interested
in defending the community against anarchism, socialism, and other threats
like the 1892 Homestead steel strike. Through the bar associations, espe¬
cially the New York and national bars, ideologies of laissez-faire and social
Darwinism were articulated and translated into legal terminology by the
most influential corporate lawyers and judges. The American Bar Associ¬
ation became a "juristic sewing circle for . . . the gospel of Laissez-Faire."^^

This discussion has centered on the process by which an ideology
denying the validity of labor legislation was developed and accepted by
the courts. As has been shown, the key concept in the argument was the
notion of freedom of contract. It was vested with all the legitimacy and
sacred qualities of both natural rights philosophy and of laissez-faire polit¬
ical theory. By 1905 it could be asserted to be an "inalienable right." Yet
this "right" was first avowed only in 1886. No mention of it is made in
natural law theories of the eighteenth century, nor is it referred to in the
U.S. Constitution itself. It is rather an example of a principle that has
been erected to serve a very specific end —in this case, as "a practical
means of maintaining freedom to take maximum profits."^^

Reasonableness

From the foregoing discussion of the development of the concepts of
equality' and 'contract', it is clear that, as one jurist put it, "the root
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fallacies of such reasoning lie in the assumption that economic relations
do not affect political and moral relations."^® This assumption might be
true if both parties had equal power in setting the bargain or contract;
where one party is at the mercy of the other, however, the formal "equal¬
ity" serves the stronger and also legitimates its power. Some instances of
this "substantive" inequality recognized by common law are usury regu¬
lations, as indicated, and also laws regulating payment of sailors' wages.

The German sociologist Max Weber noted that western law gener¬
ally conforms to "formal rationality" —that is, its principles are in form
applicable to all parties alike; are general, not particular, in form; and are
based on "rational" principles rather than, for example, revealed truth.
Such a system of law is eminently suitable to a system of developing
capitalism, which requires calculable, rational forms of law in order to
flourish. It also, as Weber pointed out, serves to legitimate the substan¬
tive (economic or real) inequality that exists. The interests of an eco¬
nomic underclass are not served by principles of formal equality before
the law; rather, formal equality serves to hinder their attempts to achieve
"substantive" equality, which can only be achieved by formally "unequal"
treatment of the two groups. Therefore, disadvantaged groups will seek
substantive equality rather than a "formal" equality which serves to legit¬
imate and maintain their inferior position.^'

Even the most abstract juristic principles must have some relation to
the real world, however, and the link between the legal form and substan¬
tive reality is achieved through the legal principle of "reasonableness."
This principle recognizes that certain limitations on one's "freedom" are
permissible, for instance, under the police power of the state, which grants
authority to pass laws for protection of public order, health, morals, or
safety.®® Such restrictions must be "reasonable" —that is, not "arbitrary";
they must have a "reasonable relation to a purpose which it is competent
for government to effect"®® and must not violate "due process" of law.
Thus, the court must judge, first, whether the purpose of the law is
legitimate, and, second, whether the law is a proper means of achieving
that purpose.®®

The earliest protective labor laws, those limiting hours of work in
mines, were upheld as a legitimate exercise of the police power because it
was "reasonable" to consider mines dangerous, unhealthy places to work;
hence legislation limiting the time a laborer had to spend underground
seemed "reasonable." The appeal to the "police power," then, is just as
vague as the appeal to "due process" in deciding what is "reasonable."®®
John Commons stated; "Reasonableness, in law, means simply that all of
the facts must be investigated and due weight must be given to each."®'®



52 Origins of Protective Labor Legislation for Women

But what, then, are "the facts"? Moreover, how is a judge to take them
into account, particularly when that judge sits on the Supreme Court,
which is supposed to be limited to the consideration of arguments pre¬
sented before it?

One way of including social and economic data was to have the
court take "judicial notice" of some existing condition. This phrase meant
that the court, in effect, was relying on "common knowledge" or some
other idiosyncratic sources of the judges themselves.^® There was "no for¬
mal test by which the courts [could] judge the fairness of [legislation]."®®
The criteria used by the court to decide these issues were "unarticulated,"
as Holmes put it.®'' Sometimes the court responded to a case which required
an adjudication of fact in order to determine if the law was constitutional
by taking notice of conditions which were not specifically raised in argu¬
ment but which the court felt warranted mention. In other cases, it specif¬
ically decided to ignore conditions which it knew existed, but did not use
this knowledge in its decision.®®

During the period under study here (from about 1905 to 1925), the
court came increasingly to refer to factors outside the formal legal struc¬
ture to justify its rulings. In the period just before the turn of the century,
the court upheld labor legislation, when it was explicitly defended as a
public health or safety measure, according to criteria which seemed "rea¬
sonable" to the justices. Then this purpose was expanded to include more
diffuse ends like promoting the "public good" or "public welfare," al¬
though, as Judge Learned Hand pointed out, all laws are supposed to do
this. The Court therefore decided that it did have the power to examine
the expediency and suitability of the means proposed by the legislation to
the end desired, and this position meant that each case was unique, with
little value as a precedent. As early as 1908, Judge Hand asserted, "It is
too late for the adherents of a strict laisser-faire to condemn any law for
the sole reason that it interferes with the freedom of contract."®'

In such a climate, it became imperative that judges recognize the
existence of industrial conditions that "justified" protective labor legis¬
lation if that legislation were not to be struck down as illegitimate in
either its purpose or the means it used to achieve that purpose. In the
tenement house case mentioned previously [In re Jacobs), the law was
struck down because it did not appear "reasonable" to the majority
of the justices that cigar making in tenements could be construed as
a danger to the health of the community. A law in Colorado which
limited hours of work in smelters to eight per day was declared uncon¬
stitutional by the state's supreme court because it infringed upon "the
right of both the employer and the employee in making contracts relating
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to a purely private business, in which no possible injury to the public
[could] result."^"

In another case, the court questioned both the legitimacy of purpose of
a law (that is, whether an individual could be protected) and its suitability
(Ritchie V. People, 1895, Illinois). The court struck down this law, which
limited the work of women in factories to eight hours a day, and stated:

There is no reasonable ground —at least none which has been made
manifest to us in the arguments of counsel—for fixing eight hours in
one day as the limit which woman can work without injury to her
physique, and beyond which if she works, injury will necessarily
follow . . . [I]t is questionable whether [the police power] can be exer¬
cised to prevent injury to the individual engaged in a particular
calling.^^

Whether or not a specific trade was unhealthy and therefore could be a

legitimate subject for legislation regulating it was again decided in the
negative in a New York court in 1905. In Lochner v. New York, a ten-hour
law for bakers was not considered "reasonable":

We think the limit of the police power has been reached and passed
in this case. There is, in our judgement, no reasonable foundation for
holding this to be necessary ... as a health law to safeguard the
public health, or the health of the individuals who are . . . baker[s]
... To the common understanding the trade of a baker has never
been regarded as an unhealthy one.^^

The decision went on to state that all occupations might in some way
affect one's health, and "not only the hours of employees, but the hours
of employers could be regulated, and doctors, lawyers, scientists . . . could
be forbidden to fatigue their brain and body by prolonged hours." In
response to this decision, Edward Corwin commented:

This method of proceeding by the reduction ad absurdum is scarcely
convincing, since the whole question at issue is whether the statute
under consideration is reasonable or unreasonable; and to the query,
whether all trades are to be at the mercy of legislative majorities,
inquiry may be returned, whether they are to be at the mercy of
judicial majorities."

In opposition to this trend. Justice Holmes stated the following in his
dissent in the Lochner case:
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This case is decided upon an economic theory which a large part of
the country does not entertain. If it were a question whether I agree
with that theory, I should desire to study it further and long before
making up my mind. But . .. my agreement or disagreement has
nothing to do with the right of a majority to embody their opinions
into law . . . The Fourteenth Amendment does not enact Mr. fderbert
Spencer's Social Statics ... A constitution is not intended to embody
a particular economic theory, whether of paternalism and the organic
relation of the citizen to the State or of laissez-faire. It is made for
people of fundamentally differing views."'''

The conflicting decisions of courts made it difficult to know which
legislation was going to be upheld and which struck down. Fiolden v.
Hardy upheld an hours limit for miners in 1895; in New York the Lochner
decision struck down a ten-hour law for bakers in 1905, and in 1907 a

law prohibiting night work was also stricken (People v. Williams, 189
New York 131). An eight-hour law for women was struck down in Illinois
in 1895, while a Nebraska law was upheld. No clear pattern had yet
emerged regarding labor legislation either for men in certain trades or for
women workers. Decisions of state courts thus could set the tone for
other states to follow, or they could be ignored, as the Colorado court
ignored legislation which was upheld in other states regulating working
conditions in mines.

In each of the above negative decisions, no attempt had been made
to demonstrate to the court that a factual situation existed which would
reasonably warrant legislation. Under the umbrella of "freedom of con¬

tract," the usual presumption that the legislature knows its business and
therefore laws are constitutional unless in clear violation of the Constitu¬
tion had been, in effect, reversed.^®

The Brandeis Brief

It was in this legal context that Louis Brandeis and Josephine Gold-
mark set about to document the conditions of industrial work, the evils
of overwork, the existence of a definable state of "fatigue," and the spe¬
cial susceptibility of women workers to these evils. They argued in favor
of the legitimacy of an Oregon law limiting the hours of work for women
in factories to ten per day and sixty per week. The Brandeis Brief is a legal
argument that presents a body of substantive, economic evidence docu¬
menting specific conditions which are used to establish the "reasonable¬
ness of a law and to show that it bears some legitimate legislative purpose.
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The innovation of this approach was recognized by the Court in its opin¬
ion. Although Brandeis did not use more than a small number of cases as

precedent, he explicitly referred to an adverse decision (Lochner, striking
down a ten-hour law for bakers) in which the Court's opinion did grant
that freedom of the wage contract could conceivably be limited if it could
be proven to be "reasonable." But, in addition to the sparse precedents,
the brief included the "world's experience upon which the legislation [was]
based," and also the large variety of both domestic and foreign experi¬
ence with such laws.^^

The purpose of this extralegal data was to show that it was reasona¬
ble to hold that the legislature acted rationally in believing that the public
welfare was served by the law. This kind of evidence was used success¬

fully in several cases following Muller, including laws affecting women's
working conditions, for example, a minimum wage (Stettler v. O'Hara,
1917), and also laws that applied to men and women and which limited
the hours of work to ten per day (Bunting v. Oregon, 1917). Sitting as a
judge on the Supreme Court, Brandeis later commented:

Unless we know the facts on which the legislators may have acted,
we cannot properly decide whether they were . . . unreasonable, arbi¬
trary, or capricious. Knowledge is essential to understanding; and
understanding should precede judging. Sometimes, if we would guide
by the light of reason, we must let our minds be bold.''^

The Brandeis Brief presented a body of material consisting of the
presentation of facts which were used to show the reasonableness of the
law in question. In other words, it was used to reinforce the presumption
of constitutionality that the court ought to have assumed to begin with.

Labor Legislation for Women

It was through the Brandeis Brief that substantive economic condi¬
tions were first presented to the court in a systematic, comprehensive
fashion in order to establish the need for labor legislation: the state could
intervene on behalf of one of the parties to a contract because one party
was demonstrably weaker than the other. That workers in certain respects
are not the equal of employers in their bargaining power had been recog¬
nized in some previous court decisions. In Holden v. Hardy, the Court
had stated: "Proprietors of these establishments [i.e., mines] and their
operatives do not stand upon an equality, and their interests are, to a
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certain extent, conflicting . . . [T]he proprietors lay down the rules and
the laborers are practically constrained to obey them."'*® The court also
commented on the fact that the law was being contested by the employer,
but it added:

His defense is not so much that his right to contract has been infringed
upon, but that the act works a peculiar hardship to his employees,
whose right to labor as long as they please is alleged to be thereby
violated. The argument would certainly come with better grace and
greater cogency from the latter class.'''

In this and other decisions, the court did uphold labor legislation for men
workers, but only where the occupation presented some special, patently
obvious dangers or abuses. Mining, smelters, and other such situations
were regulated by law relatively early, especially regarding hours and
payment of wages. But other laws, such as those concerning tenement
house cigar makers, bakers, and printers, were struck down.

It was not the pattern to uphold legislation when it applied to women
workers while striking it down if it applied to men. But there was addi¬
tional ammunition available when the legislation affected women only,
and it should be remembered that the problem was to prove that the law
was reasonable. To reasonable men, legislation for women might be upheld
where similar legislation affecting men would not. The nature of the evi¬
dence in a Brandeis Brief can never be conclusive but always requires a
judgment about social and economic circumstances. Therefore, prevail¬
ing notions about women's frailty, and the general view that, although
women might work out of necessity, it was never a desirable state of
affairs, entered the process as another kind of "unarticulated premise,"
whether or not it was also explicitly stated.

In some cases, legislation regarding women's work was struck down.
In 1895, the Illinois Supreme Court held that there were no such reasona¬

ble grounds for a law limiting women workers in factories to eight hours
a day. Since woman was to be considered a "citizen" and a "person" under
the Constitution, her right to acquire and possess property, and her right
to a livelihood, must not be limited: "Before the law, her right to a choice
of vocations cannot be said to be denied or abridged on account of sex."®"
Some occupations were forbidden altogether to women, but the court
specifically did not comment on this issue, since the act in question did
not claim that the occupations being restricted were improper for women.
It then stated that just because an occupation was considered dangerous
for a man, like working in the manufacture of white lead or in some
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iron-smelting jobs which "materially shortened" the lives of the men
involved, was no ground for prohibiting men from working at those jobs.
No such prohibition against women would be constitutional either.

In 1907, a New York court also struck down a no-night-work law for
women on the grounds that it was "certainly, discriminative against female
citizens, in denying to them equal rights with men in the same pursuits."^^
The night work prohibition was not defended as a health measure, and
the court noted that this was the first time that the state had attempted to
"restrict [women's] liberty of person, or their freedom of contract, in the
pursuit of a vocation."^^ It added, "An adult female is not to be regarded
as a ward of the state, or in any other light than the man is regarded,
when the question relates to the business pursuit or calling."®^ However,
just a few years later, in 1910, the Illinois court upheld a law which lim¬
ited women's hours of work to ten. It ignored the argument that the law
was still designed only to protect individuals (not "the community health
or welfare") and decided that a ten-hour limit could be considered "rea¬
sonable" and might also have been upheld in the earlier case if that law
had been a ten-hour law instead of eight.

Where the law was struck down, the court held that, with respect to
the limitation imposed, women were to be treated equally with men, and
since no such limit was (or possibly could be) imposed on men also, the
law was invalid. But when the law was upheld, it was frequently based on

assumptions about women's greater need for protection. For example, a
Nebraska law which limited women's working hours to ten per day and
also forbade night work for them was upheld as early as 1902 on the
grounds that "women and children [had] always, to a certain extent, been
wards of the state."^ The court went on to state that women are unable,
by reason of their physical

limitations, to endure the same hours of exhaustive work as may
be endured by adult males. Certain kinds of work which may be
performed by men without injury to their health would wreck the
constitutions and destroy the health of women, and render them
incapable of bearing their share of the burdens of the family and
the home.^^

The court added that laws which would interfere with the right of adult
males in this fashion would be unconstitutional, since "the employer and
the laborer [were] practically on an equal footing, but these observations
[did] not apply to women and children." It went on to state that "of the
many vocations in this country, comparatively few [were] open to women,"
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and that the competition for these jobs resulted in an unfair advantage
for the employer.

The physical frailty of women was also used to uphold a law limiting
the hours of work in a Washington decision in 1902, which stated for the
first time, according to George Croat, what was to become a leading
justification for protective labor laws for women after Mullen The judge
concluded:

It is a matter of universal knowledge with all reasonably intelligent
people of the present age that continuous standing on the feet by
women for a great many consecutive hours is deleterious to their
health. It must logically follow that that which would deleteriously
affect any great number of women who are the mother of succeeding
generations must necessarily affect the public welfare and the public
morals.

He also commented that law is "a progressive science" and ought to
respond to changing conditions. Rights of employment which in the past
were considered inalienable were now, due to the "necessity of changed
conditions," subject to legislative control. This time, the court stated
the following:

It is known to all men (and what we know as men we cannot profess
to be ignorant of as judges) that women's physical structure and the
performance of maternal functions place her at a great disadvantage
in the battle of life ... It would therefore seem obvious that legisla¬
tion which limits the [hours to ten per day] would tend to preserve
the health of women and insure the production of vigorous offspring
by them, and would directly conduce to the health, morals and gen¬
eral welfare of the public, and that such legislation would fall clearly
within the police power of the state.

As Groat noted, the two principles, that women are, and are not,
different from men in ways that justify treatment by law, stand in direct
contrast to each other, lending credence to the view that the courts are in
fact free to choose their premises. When presented with two conflicting
patterns of precedent, the court can rely on whichever one it wishes, and
either ignore or explicitly disavow the other. It is here, then, that the
"systematic" nature of the law visibly comes apart at the seams and reveals
the ways in which the law is dependent upon, or a response to, changing
social conditions.

The question, then, is in whose interests these protective labor laws
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were being passed, and how the different groups defined their interests
over time. Although social reform legislation of all kinds was attacked
for its "socialistic" tendencies, proponents of such laws usually saw them
as anything but revolutionary. On the contrary, one rationale for this
kind of legislation was that it would tend to reduce class strife.

A representative example of the opposition to these laws is that of
Rome Brown, who filed the brief in Stettler v. O'Hara (minimum wage
law in Oregon). Brown made the following statement;

This sort of legislation is a new expression of the paternalistic and
socialistic tendencies of the day. It savors of the division of property
between those who have and those who have not, and the leveling of
fortunes by division under governmental supervision. It is consistent
with the orthodox socialist creed, but it is not consistent with the
principles of our government which are based upon the protection of
individual rights.®'

This attitude was also expressed on the other side of the bar by Justice
Brewer in an address before the New York Bar Association (1893), an
address which also illustrates the connections among corporate lawyers,
the bar, and the bench. Before this group, among friends, the justice, who
was later to hand down the decision in Lochner (striking down a ten-hour
law for bakers), proclaimed the need to strengthen the judiciary by insu¬
lating judges from popular pressure in order to defend the "ten thousand
millions of dollars invested in railroad property." Faced with the frequent
necessity of going "before the people for re-election," he said that judges
need support to buck popular sentiment and

to stay the wave of popular feeling, to restrain the greedy hand of
the many filching from the few . . . The black flag of anarchism
flaunting destruction to property, and therefore relapse of society to
barbarism; the red flag of socialism inviting a re-distribution of prop¬
erty, which in order to secure the vaunted equality, must be repeated
again and again, at constantly decreasing intervals . . . against these
schemes . . . the eager and earnest cry and protest of the Anglo Saxon
is for individual freedom and absolute protection of all his rights of
person and property.®®

Against this view (which was also reiterated in the business journals
of the National Association of Manufacturers almost until World War 1)
was the view of social reformers. Since legislation could be upheld under
the police power if it tended to promote the public welfare, they argued
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that these laws did precisely that, if for no other reason than that they
tended to limit industrial strife. R. Pound contended that the court deci¬
sion which struck down a Colorado law regulating payment of wages to
miners in that state was a bad mistake; "The assumption that the public
had no interest in the way in which miners' wages were paid, which dic¬
tated the decision, was speedily refuted by the ensuing wrangles, strikes
and disorders, due to attempts to secure by force what could not be had
by law."^^ Seager also connected the Colorado Supreme Court's decision
with labor unrest, saying that whatever connection the "embittered strug¬
gle to secure the eight-hour day may have had with the sanguinary labor
troubles, from which Colorado [had] recently suffered," could best be
judged by those there to see.®^ If the issue is really social well-being and
not just an individualistic freedom of contract, certain questions then
become social and economic issues, rather than narrow legalistic ones:
for example, "whether it is unreasonable and oppressive to secure indus¬
trial peace by compelling employer and employee to arbitrate . . . [or] . . .

to alleviate the poverty of the servant by requiring that the master increase
her wages."^^

Promoting industrial peace was also explicitly mentioned by the court
as a reason for upholding a Tennessee truck act as early as 1899. After
noting the (substantive) inequality between the laborer and his employer
in the matter of wages, which the act in question tended (however "slight
it may be") to correct, the court continued;

The passage of the act was a legitimate exercise of the police power
. . . Besides the amelioration of the employee's condition, the act was
intended and is well calculated to promote the public peace and good
order and to lessen the growing tendency to strife, violence and even
bloodshed in certain departments of important trade and business.^

Perhaps it is in this context that the contention that these laws were in the
best interests of the community may be understood.

Conclusion

In this chapter, I have examined the way in which legal principles
created the climate in which protective labor laws were developed, and
also how those laws responded to changes in economic and social condi¬
tions in the society. In the United States, judicial review, that is, the
Supreme Courts power to declare state laws unconstitutional, had a strong
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influence. European countries like England did not have to worry that the
Factory Acts or minimum wage rates would be struck down by the judici¬
ary. American reformers felt this difference keenly when minimum wage
legislation for women was declared unconstitutional in 1923.

Court decisions are couched in language that makes the law appear
to rest on principles like freedom of contract and due process. But, as
legal scholars of the period pointed out, a court which is free to choose its
principles and selectively use precedent need not fear the rules of logic.
Around the turn of the century, state legislatures passed labor laws which
limited employers' power over their workers, both male and female. They
used their right to legislate under the police power to protect the "health
and welfare" of the community, and also the real control employers exerted
over the "wage bargain," which made it coercive, not freely contracted.
The courts sometimes upheld these laws, and sometimes struck them down
as unwarranted legislative meddling.

State legislatures, then, passed labor laws which seemed "reasona¬
ble" (a legal term of imprecise meaning in practise), that is, which drew
on the prevailing custom and culture of the time. Judges and legislatures
both took for granted that women's position as wives and mothers was
their foremost consideration. Women's employment, given the prevailing
family structure and wage structure, was subordinated to that posi¬
tion. Therefore, laws which limited or circumscribed women's employ¬
ment did not seem "unreasonable." This stance was balanced by the
employers' opposition to any legislation interfering in the way they dealt
with "their" workers.

During this period, employers gradually came to accept the fact of
labor legislation for both men and women workers, even though they
sought to overturn it in the courts (and evade it in their factories). How¬
ever, there was one kind of legislation which was not accepted through¬
out this period, and that was minimum wage regulation for women. The
rationale for this type of law was qualitatively different than that for
other kinds of labor legislation. Even though it was not proposed in this
country until other types of limitations (like hours laws) were fairly com¬
mon, it was not accepted by the court. The next chapter will discuss the
special issues surrounding the passage of minimum wage legislation; the
discussion will attempt to clarify the reason for its failure despite the
growing acceptance of protective labor legislation.
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Chapter Four
Minimum Wage Legislation:
Legal and Economic Aspects

Introduction

The economic changes just described and the characteristics of de¬
veloping capitalism created changes in workers' lives and their rela¬
tion to their work as the production process under capitalism developed
along certain lines and foreclosed others. Opposition by workers to the
naked exploitation of long hours, low pay, and life-threatening working
conditions was expressed in the strikes, "unrest," and violence which
periodically erupted during this period. There was also nuisance value, if
not threat, from socialist and anarchist groups, including the Industrial
Workers of the World (IWW). But the majority of organized labor tended
to define its role rather narrowly: they were concerned with craft protec¬
tion rather than class interest. Their actions speak louder than their words
here; they excluded women and blacks, they opposed immigration, and
they had a general tendency to write off unskilled labor completely, all of
which speaks of a very limited kind of opposition to capital.

The American Federation of Labor (AFL) did not favor legislation as
a means of improving working conditions, fearing that doing so might
undermine the impulse to organize unions, although in England and other
places it had had precisely the opposite effect. In England, unions sup¬
ported the Factory Acts, minimum wage rates, and other measures for all
workers, not just for women and children. But in the United States, the
unions' position tended to reinforce the limited legislation which emerged,
since unions supported it, finally, for women but not generally for men.

63
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And the wage scales which were adopted under these laws reflected the
accepted differential between men's and women's wages.

The type of labor legislation in which economic issues were most
sharply defined was minimum wage legislation, because wage rates can¬
not be determined solely by legalistic arguments but must refer to existing,
substantive conditions of life among wage earners. In this country, mini¬
mum wage legislation was among the last kind of protective labor legisla¬
tion to be accepted as constitutional. After laws regulating hours of work,
night work, seating, and rest periods were accepted as legitimate, mini¬
mum wage regulations for women were still being struck down by the
courts. Minimum wage laws at this time were generally written only for
women workers (and sometimes for children), not for men workers. It
was not until the New Deal that they were finally upheld as constitu¬
tional, this time for both men and women.

Economic and social changes in the society during this period can be
seen through the different arguments used in defense of, and in opposi¬
tion to, these laws. Some employers who finally conceded the right of
workers to unionize remained adamantly opposed to minimum wage leg¬
islation as an unwarranted interference in the way they ran their businesses.
Moreover, this kind of legislation appeared to employers to have the most
direct effect on profits, much more so than, for example, laws prohibiting
night work for women. Possibly for this reason, this legislation was

strongly opposed first by employers, and later, but for different reasons,

by women's groups. This chapter will examine the legal ideologies with
which these laws were debated and will then look at the specific eco¬
nomic conditions and living standards of women workers and families
during the period.

History of Minimum Wage Laws

During the fourteenth century and after, wage fixing existed in the
context of mercantile or feudal economic relations. It was not a minimum
but a fixed wage, and by the seventeenth and eighteenth centuries in
England these local systems of wage determination disappeared as capi¬
talist relations of wage labor and capital began to emerge. This kind of
wage fixing is therefore not comparable to modern minimum wage rates,
although attempts to discredit it sometimes noted the similarity.

The first capitalist wage regulation was in 1894 in New Zealand,
where conciliation boards were established to set minimum wage rates as
a means to end "sweated" labor. Wage regulation was also introduced in
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Victoria in six specific trades in 1896, over bitter opposition from em¬
ployers.^ Rates were extended to cover every major trade {except agri¬
cultural occupations) in a matter of a few years. Although this legislation
was opposed by many employers, the government claimed that it also
had support for wage rates from employers who had asked that their
businesses be covered. By 1904 wage boards were considered a part of
industrial life in Victoria. In England a system of wage regulation de¬
veloped a few years later, but by 1912 it was extended there too, to cover
coal miners after a strike occurred in 1912 which paralyzed the industry.^

As late as 1911 in the United States, an extensive discussion of labor
legislation. Attitude of American Courts in Labor Cases, by George Groat
contained no reference whatever to minimum wage regulation. Some reg¬
ulation of wage rates in public employment developed after the turn of
the century, but not in private enterprise. By 1912, the first state to pass
minimum wage legislation, Massachusetts, had established a commission
to study industrial conditions and to set wage rates. Minimum wage boards
were set up in several states from 1912 on, but although there was a court
case which challenged the constitutionality of minimum wage legislation
in 1917, the court did not actually rule on it but let stand lower courts'
approval of the law. Therefore, in 1923, when a Washington, D.C., mini¬
mum wage law for women was declared unconstitutional, it evoked spe¬
cial indignation, the more so for being unexpected on the basis of recent
decisions upholding other protective labor laws.

During the period covered here, during which monopoly capitalism
emerged, a corresponding shift in the role of the state was also being
negotiated. The increase in government regulation (and hence, determi¬
nation) of spheres of private business activity such as transport meant
that business interests became inseparable from government activity; thus
business interests administered government policy in areas that affected
those interests.

In the late nineteenth century, court decisions providing the legal
environment within which businesses could flourish established the legit¬
imacy of government regulation in businesses that were "affected with a
public interest." Although the ideology of laissez-faire was intended to
prevent this intervention from doing harm to "business and commerce,"
social and economic changes in the country were leading to new relations
between the state and civil society. Arguments for and against the mini¬
mum wage reveal these tensions. Investigations by government and unof¬
ficial social reform agencies like the National Consumers' League were
carried on to show the prevailing conditions and wage rates in various
industries in differing locales.
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As noted, minimum wage legislation was not even considered seri¬
ously in the United States until labor legislation affecting the hours of
work (usually ten per day and fifty-four or sixty per week) and no-night-
work laws for women were being accepted both by courts and by employ¬
ers. The shift in the courts' attitudes towards hours laws is clear from two
sets of court decisions, one in Illinois regulating hours per day for women
(the two Ritchie cases, one in 1895 striking down an eight-hour law, and
one in 1910 upholding a ten-hour law), and the other in New York
prohibiting night work for women (in 1907 in People v. Williams this law
was struck down, and in People v. Schweinler Press in 1915 it was upheld).
The two night work cases in New York are interesting legally because in
the first case no attempt was made to justify the law by using substantive
evidence that night work is dangerous to health or safety, while the sec¬
ond made extensive use of such evidence in a Brandeis Brief type of argu¬
ment and was upheld.

Unlimited "right to contract" arguments were losing their effectiveness
(although they were far from dead), and employers were realizing that
labor regulations might not only be in the workers' interests but might
also benefit some employers. The industrial studies of fatigue and worker
efficiency and the growing demand for worker's compensation had made
this clear. But regulating wages was another matter entirely.

The Wage Bargain: Laissez-Faire Ideology in the Law

What determines the price of labor? That is the basic question be¬
hind minimum wage arguments. Not all employers opposed a minimum
wage from the start, and not all workers favored it (at least in the United
States). But both sides recognized that it could have potentially profound
effects not just on wages but on the processes of production.

The primary objection of employers to the minimum wage law was
based in part on the same arguments used against other labor legis¬
lation in the past —that it was an infringement on the right to contract
the conditions of labor, and that it was class legislation, that is, favoring
one group at the expense of another; for these reasons it violated "due
process" and "equal protection" clauses of the Constitution. Legal argu¬
ments did not distinguish between men and women workers on this point.
Speaking against the wage regulation, Rome Brown (counsel for the
employers in the Oregon minimum wage cases) in 1917 argued that
the law;
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1) fixes a wage based solely upon the individual needs of the em¬
ployee, measured not by anything which has relation to the fact of
employment or to the particular occupation in question, but meas¬
ured solely by the individual needs of the person employed . . .

2) it puts the burden on the employer to supply these individual
needs to the extent that the money required therefore is in excess of
what the employee earns, or can earn, or is worth . .

The Oregon law, in Brown's opinion, went even further than the Massa¬
chusetts law in violating the Constitution because it was "directly com¬

pulsory and penal."'* The Massachusetts law was "non-compulsory" be¬
cause the only penalty for violation was that the name of the employers
who refused to pay the minimum would be published in the newspapers.
Brown commented, "Such a statute holds over every employer the threat
of an official, public blacklist and boycott, more severe and more dam¬
aging that any private boycott ever established."^ But the most signifi¬
cant objection was that the board fixed different wages for different
occupations, as well as different kinds of jobs within a given occupation.
Brown asked:

As the wage is fixed irrespective of the earning capacity of the
employee and is theoretically based upon the individual cost of liv¬
ing, then why has one worker a right to a living wage greater than
that of another? . . . Moreover, each wage, when fixed, is only a
stepping-stone to a higher wage. Each class of emplolyees is constantly
seeking an increase . . . regardless of the worth of the employee to the
employer.^

Here he is expressing the employers' fear, as E.O. Wright pointed out, that
once a benefit or social reform is accepted as a right, the result is to make
that the new standard, and any cutbacks become delegitimating.

Since the courts had upheld other laws restricting the employment
contract, it was necessary to show that this law was different if it were to
be struck down. An Oregon maximum hours statute had been upheld by
the court because it was considered a legitimate use of the police power in
the interests of public health and welfare. But the minimum wage law was
different from the state's power to regulate both hours and wages in pub¬
lic employment; it was also different from workmen's compensation acts,
which protected the worker from job-related hazards. The court had
decided that these statutes did have "real, substantial relation" to the
employment itself. The state could also regulate rates of public services
because these businesses were "quasi-public," or "affected with a public
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interest," factors which justified the regulation in the court's eyes. But
wage regulation between private parties was a different matter, coun¬
sel contended;

The need to any person of a "living" is an individual need. It exists
before employment, and during employment, and after employment.
Such need is, indeed, diminished, or supplied, during employment to
the extent of the wage actually paid. Hazards and dangers that arise
from this individual need are less with employment than they are
without employment. The need itself is one which is a natural or
purely individual need and has no origin in the fact of employment.^

The problem with minimum wage laws, counsel stated, is that they assume
that every individual has a "generic right" to receive not just mere sub¬
sistence, but the "full means of living in health and comfort, including
reasonable expenditures for pleasure and diversion." And if the individ¬
ual cannot earn this living, the law then demands that it be paid "by the
one who happens to have that individual on his pay-roll," even if it has to
come out of his profits, or if that is not possible, then out of his capital. If
the owner canot support this need, then he will have to go out of business
and will also be charged with being a "parasite" because he cannot pay
this "forced contribution."®

The other possible precedent for justifying the minimum wage for
women, (aside from the police power to regulate areas of public health or
welfare), was that inequalities in the bargaining power of employer and
employee warranted state intervention. But this justification, counsel
argued, was refuted by the reasoning used in another case:

And, since it is self-evident that, unless all things are held in com¬
mon, some persons must have more property than others, it is from
the nature of things impossible to uphold freedom of contract and
the right of private property without at the same time recognizing as
legitimate those inequalities of fortune that are the necessary result
of the exercise of those rights.^

The argument which was carried before the Supreme Court also followed
this line of legal reasoning. In the brief before the court in Stettler v.

O'Hara on behalf of the plaintiffs (employers), counsel argued that the
minimum wage statute for women was in principle no different from the
statute applying to men: "One right which nature has conferred equally
on men and women is the right to work for a living at such wages as he or
she shall deem satisfactory, and at such employment as he or she shall
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choose if it be not harmful to others or to himself or herself."^" That right
is unquestioned regarding men, and, he argued, there is no reason in this
instance to distinguish men from women in their need for protection.
Although Muller and other cases had established the need for women to
be protected from long hours because of their "physical structure and
powers of endurance," and although that need had been established in
some occupations for men as well, counsel argued (in a somewhat irrele¬
vant aside, since hours laws were based on supposed physical limitations)
that the "control" which men had established over women was now a

thing of the past. Women had the vote in Oregon and most of the Pacific
states, as well as the right to hold office. The legal and social position of
women was approaching equality with men:

Their influence in public affairs is equally as potent as is that of the
men. They are in all states largely entering the professions and are
competing on equal terms with their brothers in every industry and
line of employment to which their physical strength is adapted. In
truth, from many lines of employment they are, because of their
superior qualifications, excluding men.^^

Counsel further stated that hours legislation was based on the pub¬
lic's interest in "the preservation of a vigorous race and in preventing
citizens from becoming dependents on public charity" through ill health.
Since "women are more delicately organized than men, and hence a wom¬
an's health may be injured when and where a man's would not," such
laws could legitimately go further in regulating women's work than in
regulating men's.But a minimum wage involved different principles
entirely: it concerned the value of a commodity, labor, which depends,
like other commodities, on the laws of supply and demand. Unlimited
price fixing by the legislature would be preposterous.

If the law would require that work be paid in excess of its market
price, for the "public benefit," then the logical response of the employer
would be, "If the public requires this, the public should pay the differ¬
ence." Employers argued that these laws could not be justified on the
grounds that they protected public health or the morals of women, because
the same might be said of men. Moreover: "the wage does not in anywise
affect the physical or moral well-being of the employee. It may not be
sufficient of itself to support him in health and comfort, but it aids him in
so doing. So far as it goes, it contributes to the well-being of the em-
ployee.""The workers' wage is not part of the problem but part of the
solution: "The wages paid, however inadequate to support, inflict no injury.
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They may not be sufficient to supply every comfort, but so far as they go,
they contribute to the comfort and welfare of the earner."^®

In the Stettler case, the lower court's decision prevailed because of a
split court, since one justice did not participate. (Brandeis had just been
appointed to the court, but was involved in preparing the brief for coun¬
sel.) In other states also, such legislation was upheld initially. Courts made
plain that they were not passing on the wisdom of such laws, which would
only become clear with time, but solely on the issue of whether it was
"reasonable" to think that detrimental conditions existed and might be
remedied by the laws passed by the legislature.

Although the Oregon minimum wage law applied only to women,
that state also passed an hours law which applied to both men and women.
The law set a limit of ten hours of work per day, but provided that time-
and-a-half overtime must be paid between ten and thirteen hours per day.
This law was challenged in Bunting v. Oregon for being a wage law, not a
health law; for arbitrarily defining the class of employments which it
affected (that is, mills, factories, and manufacturing establishments); and
for taking property without due process. The wage provision for over¬
time was intended to aid in the enforcement of the law, but this intention
was disputed by lawyers for the employer (the owner of a flour mill), and
the attack on the law was directed mainly at the wage provision:

Insufficiency of wage does not justify legislative regulation ... It can
scarcely be seriously contended that the amount of money one re¬
ceives for his labor has any bearing upon his health. If the amount of
money received as a wage is not sufficient to support a laborer in
that one of the numerous modes of living which he selects as the
proper one for himself, is society to demand of the employer an
arbitrary increase in wages regardless of the ability of the business to
support such increase?^^

Although a substantive ("Brandeis") brief of over one thousand pages
was prepared in defense of the law, the opposition argued that the court
must confine itself to the situation before it, and that "not a single page
[was] devoted to the health dangers inherent in work in a flour mill."
They conceded that work in flour mills used to be unhealthy, but argued
that with changed technology and improved milling methods, it was no
longer so. In reply to the charges that mortality figures demonstrated that
the occupation was unhealthy, counsel for Bunting contended that mor¬
tality figures could not be used to judge health hazards in a given employ¬
ment. Age of death, cause, and other factors cited from a U.S. Bureau of
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Labor source suggested that working in a flour mill was "favorable to life
and health."'^''

This case, which upheld an hours law for men in nonhazardous indus¬
tries, was argued by presenting voluminous evidence of the effects of
overwork on the physical and moral health of all workers, male and female.
However, what seemed scientific and "reasonable," legally speaking, to
the Supreme Court in 1917 was declared "indiscriminative legislative and
judicial jugglery . . . whereby property rights [were] being curtailed," in
the court's opinion in 1922.^®

In summary, employers argued against minimum wage legislation by
claiming that the wage bargain was a private matter to be decided by
individual employers and employees, and that any interference with this
bargain was an infringement on their rights of freedom of contract. Since
wages represented the "worth" of the worker, the employer was under no

obligation to provide full support to the worker. Women were considered
the equal of men in this respect. Employers contended that wage labor
was a commodity with a price like any other, and that minimum wage
laws were a kind of price fixing. They denied that any circumstances
differentiated women workers from men in this respect.

Defeat of the Minimum Wage and the

Emergence of Feminist Opposition

In the 1923 decision in Adkins v. Children's Hospital, which cen¬
tered on a minimum wage regulation for women in the District of Colum¬
bia (and was therefore under congressional rather than state jurisdiction),
the Supreme Court again came up on the side of freedom of contract and
in opposition to regulation of the wage bargain. However, times had
changed since the last significant decision regarding wages in 1917. Women
had the vote nationally. In addition, a principled feminist position had
begun to express opposition to all special provisions for women if they
did not also apply to men (see chapter 5). Employers could therefore
expand their usual arguments regarding contract and property rights to
include the "new position" of women.

In 1922 Justice Van Orsdel, speaking for the lower court (and cited
by the brief opposing the law before the Supreme Court), contended that
to say that an employer had to pay a wage sufficient "to protect the
morals" of women, as the law stated, was "a reflection upon their in¬
telligence."" The dire implications of the law and the direction such gov¬
ernment regulation was taking were explicitly spelled out by counsel:
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"Price fixing means the control of all industry by the state, and the con¬
trol of all industry means government ownership, and government own¬
ership means the leveling of all men and women to an industrial army
working for the state —and then production ends. This was the experi¬
ence of Russia."^ In this respect, counsel Ellis was elaborating on a point,
made by the lower court, which deplored "the tendency of the times to
socialize property rights under the subterfuge of police regulation." He
said further, "Of the three fundamental principles which underlie govern¬
ment, and for which government exists —the protection of life, liberty
and property —the chief of these is property."^^

However, in addition to playing on antisocialist sentiment, employ¬
ers also could invoke women's rights: "Can it be that the women of this
country favor such laws, and especially for them alone? . . . All over the
country today thoughtful and progressive women are contending for
industrial equality which follows as a natural and logical sequence to
political equality."^ Ellis cited National Woman's Party opposition to labor
laws for women only (see chapter 5) and other women's groups, includ¬
ing the Equal Rights Association, Carrie Chapman Catt of the National
Women's Suffrage Association, and the Federation of Business and Pro¬
fessional Women's Clubs, all of which were on record against minimum
wage laws and other labor legislation that applied only to women. With
the possible exception of the Equal Rights Association, all of these groups
held feminist views concerning women's equality with men and also con¬
sidered these laws to be "protecting women out of their jobs."^

Counsel for the employers argued that the harmful effects of the bill
could be seen in the fate of Willie Lyons (plaintiff), who worked as an
elevator operator in a hotel, for which she was paid $35.00 per month
and two meals per day. The Wage Board allowed $18.00 per month as the
value of the meals (which actually, counsel argued, was much greater).

But, at any rate, she was satisfied with the terms of her employ¬
ment—contented in her work, and she wanted to keep her job. But
the Minimum Wage Board said this woman needed special police
protection. They ordained that she must get $71.50 per month, with¬
out regard to meals. And so she lost her job.^^

Ellis dismissed the idea that she might have been coerced or otherwise
induced to act against her own best interest, saying that perhaps those
who believe in such laws would also deny her the right to sue on the
grounds that she can't decide what is in her own interest. Dissociating
himself from this patronizing attitude, he stated;



Minimum Wage Legislation 73

The women of this country are entitled to a little more respect than
that. They want, and they deserve, equal rights with men. They believe
in self-reliance, independence and character. And they believe that
the right to make their own bargains will result ultimately in better
pay, a finer sense of self-respect and a higher quality of citizenship.

One senator from Missouri (quoted at length in the legal argument before
the Supreme Court), speaking in opposition to the bill, asked:

Do women need protection? Are women unable to take care of them¬
selves? ... In one breath you are standing here telling us they are
capable of performing all the duties of citizenship; . . . and that they
are entitled to these privileges because of their intellectual equality if
not their mental superiority over men, and in the next breath you
say they are children and they need guardians and commissions to
look after their wage. Where now are the knightly ladies whose
flaunting banners have recently been borne back and forth in front
of the White House and who have demanded with militant processes
militant rights? ... to repudiate and denounce this ignominious clas¬
sification with infants.^^

In 1923 the Court struck down the District of Columbia minimum

wage law, much to the surprise of both sides. Choosing its precedents
carefully, the Court made no mention of the previous minimum wage law
in Oregon which it had let stand in 1917, but instead invoked Lochner v.
New York (the 1905 decision which struck down a ten-hour law for bak¬
ers, and had been allowed to lie fallow throughout the upsurge of protec¬
tive labor legislation in the interim). Chief Justive Taft's dissent said
that he had always thought that the Lochner decision had been "overruled
sub silentio."

In the majority opinion, delivered by Justice Sutherland, laissez-faire,
individualist principles, and the new position of women were all used to
strike down the law. The extensive two-volume "Brandeis" brief (this time
prepared by Felix Frankfurter with Mary W. Dewson of the National
Consumers' League) was dismissed by Justice Sutherland as "interesting
but only mildly persuasive."^^ He stated that the function of such sub¬
stantive evidence [was] to establish the desirability of the legislation, but
could not decide upon its "validity," and that "the elucidation of that
question [could not] be aided by counting heads."^®

In saying this, Sutherland was, in effect, denying the legitimate func¬
tion of substantive evidence in court, since it is not designed to "prove"
the facts it sets forth, but rather to demonstrate that a body of evidence
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exists which makes it "reasonable" for the legislature to accept it. Instead,
he stated the laissez-faire position that "freedom of contract is . . . the
general rule and restraint the exception; and the exercise of legislative
authority to abridge it can be justified only by the existence of excep¬
tional circumstances."^^

In addition. Justice Sutherland accepted the view of the "wage bar¬
gain" that laissez-faire opponents of minimum wage had used in the brief
against the law;

To the extent that the sum fixed exceeds the fair value of the services
rendered, it amounts to a compulsory exaction from the employer
for the support of a partially indigent person, for whose condition
there rests upon him no particular responsibility, and therefore, in
effect, arbitrarily shifts to his shoulders a burden which, if it belongs
to anybody, belongs to society as a whole.

He stated that the law in question was "simply and exclusively a price-
fixing law, confined to adult women . . . who [were] legally as capable of
contracting for themselves as men."^^ He disputed the claim that there
was any connection between wages and women's morals, and said that, in
any event, if women needed a minimum wage "to preserve their morals,
men require[d] it to preserve their honesty."^^

The aspect of Justice Sutherland's decision which invoked the most

indignation was his argument that since women now had political equal¬
ity with men (the vote), such a distinction between men and women was

unwarranted. However, feminist opponents were pleased. The decision
was quoted at length in the National Woman's Party Journal, Equal Rights,
which was delighted with the "advance by the Supreme Court over its
attitude toward women" since the Muller case in 1908. They approved of
the reasoning in the decision (including the defense of liberty contract
regarding women), and noted:

The courts are among the last places to express changes in popular
opinion. When one finds the Supreme Court of the U.S. beginning to
realize . . . that women should be "accorded emancipation from the
old doctrine that she must be given special protection . . ." one can
feel that at last the world is beginning to realize that women are
adult human beings.^^

By contrast, the dissenting opinion of Justice Holmes stated, "It will
need more than the 19th Amendment to convince me that there are no

differences between men and women, or that legislation cannot take those
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differences into account."^^ He also denied that a distinction could be
made between the legislature's right to regulate one side of the contract
(hours) and not the other (wages). Justice Taft concurred that "the 19th
Amendment did not change the physical strength or limitations of women
upon which . . . Muller v. Oregon rests."^® Commentaries attacking the
decision picked up on this point, arguing that minimum wage legislation
was not directed at political or civil inequalities of women, but "upon
evils to society resulting from the exploitation of women in industry, who
as a class labor under a tremendous economic handicap!' The problem
was said to be one of "economic fact, not of political, contractual or civil
status."^^

Thus, legal arguments surrounding the passage and constitutionality
of minimum wage laws during the period before and after World War 1
used the same legal justifications that other kinds of protective labor laws
did, but because of the success of the women's suffrage movement follow¬
ing the war and the first equal rights amendment agitation, new kinds of
issues arose. Truly "feminist" arguments were articulated, especially by
the National Woman's Party, which opposed all special protections, privi¬
leges, or limitations for women. When an employer argued for his "girls'"
right to freely contract with him for twelve and fourteen hours a day at
starvation wages, it is doubtful at best to think he was really subscribing
to the principle of equal rights for women —not even the right to be equally
exploited with men—since he in fact was exploiting them more by paying
them less (on principle). But when, after a period of several years' deliber¬
ation, some suffragists decided to support an equal rights amendment
and an end to sex-based legislation in all spheres, in full cognizance of the
difficulties which this legislation would cause, a qualitatively new kind of
opposition had appeared. They recognized the economic hardships which
women were subjected to as women and determined that this kind of
inequality must also be overcome, but they denied that special legislation
for women could achieve that aim. On the contrary, they contended that
these laws were having precisely the opposite effect of what was intended—
they hampered women in competing effectively with men for better-paid,
skilled jobs and consigned women to second-class status economically.

Minimum Wage: Economic and Social Aspects

Opposition to the laissez-faire view of the "wage bargain" described
above centered on the question of what determines a wage. As shown,
employers contended that there is a "value" of labor which is determined
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by the same market conditions that determine the value of other com¬
modities; a minimum wage would in effect be a forced donation to the
worker who was not "earning" the minimum, and would have disastrous
economic repercussions. They were assuming that low-wage labor is also
"low-value" labor, and that if an employer were forced to pay more than
a worker was "worth" to him, either he would discharge the worker, or
else lower the pay of those who were actually more efficient workers and
worth "more" to him. The "minimum" would then tend to become the
maximum, and benefit nobody.

This position was disputed by proponents of the legislation, who
argued that "competition leads to a wage; but it does not necessarily
follow that it leads to an 'economic' wage or to a 'fair' wage."^'' The "wage
bargain" is affected by the relative powerlessness of one party, and there¬
fore the going wage bears no necessary relation either to its worth or to
the employer's ability to pay. One critic of the decision against minimum
wage laws asked:

And would the learned Justice [Sutherland] furnish the scale for
ascertaining and measuring what this "worth" [of the labor per¬
formed] might be! The range of opinion swings all the way from that
of the Marxian socialist who maintains that the whole product and
nothing less is the "worth" —the true equivalent of the laborer's toil
... to that of the most hard-fisted of employers, who maintains that
in hard times they are worth nothing and in good as little as he can
possibly pay.^®

This view, that the "wage bargain" must not be seen in isolation from the
social conditions which give rise to it, also entails the proposition that the
employer bears some responsibility for the reproduction of the labor force.
This is not "paternalistic" or a compulsory redistribution of property, it
was argued; the statute simply says to the employer; "If you choose to
seek profit from the labor of a woman, you must pay what it costs to
keep her in condition to furnish that labor. If it is not to your advantage
to pay for labor what it costs to produce it, you need not employ that
labor."®' The statute does not compel any employer to make a wage con¬
tract that they would not profit by, but states that if they do choose to so
employ a woman (or child), there is a minimum below which the wage
cannot fall. It is a law that is prohibitory rather than compulsory in nature;
as Brandeis had commented: "How potent [are] the forces of conserva¬
tism that could have prevented our learning that like animals, men and
women must be properly fed and properly housed, if they are to be useful
workers and survive."'"'
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Supporters of a minimum wage rate argued that if an employer pays
less than it takes to support the labor he uses, then he is in effect a para¬
site on the community, since the differences must be made up from other
sources. A legal minimum is necessary because wages are below the nec¬

essary cost of living. When starvation wages are paid, for example, to
young girls in unskilled jobs when there is an oversupply of available
labor, the difference is made up either by her family or by charity (includ¬
ing subsidized boarding houses and lunchrooms, which were common

during the period). Or, as Henry Seager pointed out, they also die of
undernutrition and sickness, or turn to prostitution. The minimum wage,
then, "does commit organized society to a more responsible attitude
toward the whole labor problemSince wages are not fixed by the
"worth" of labor, but rather by the desperation of the "marginal" female
worker, competition from other employers will force even the "fair"
employer to squeeze wages down. Lack of regulation places the progres¬
sive employer at a disadvantage, one reformer argued. An example of
this could be seen in Friday night laundry work. The practice of bringing
in laundry to be done at the last minute worked great hardship on the
women workers, who were forced to work long hours to meet the cus¬
tomers' expectations. Any individual laundry owner who attempted to
close early would be at a disadvantage, but if all had to close, he would
not fear loss of business. Similarly, Paul Kellogg pointed out, the protocol
agreement in the garment industry was enforced by the employers as well
as the workers in order to prevent unfair competition.^^

Another, more long-range aspect to the question of "community inter¬
est" was expressed by Marx regarding the early Factory Acts in England:
"Apart from the working-class movement that daily grew more threatening,
the limiting of factory labour was dictated by the same necessity which spread
guano over the English fields. The same blind eagerness for plunder that in
one case exhausted the soil, had, in the other, torn up by the roots the living
force of the nation."^^ That the total exhaustion of the work force was not

an improbable outcome of such exploitation was argued in one editorial;

An appalling mass of human wreckage has been produced by the
assumption that legal freedom of contract could be . . . when the
parties to the bargain were respectively Might and Helplessness.
Thanks to that assumption England finds herself with a population
so nearly unfit for military service that the mere suggestion of war
almost causes panic. She has ground up her men and money. America
has made a long start on England's road of folly, as the conditions at
Lawrence, for example, bear witness.^^
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The social unrest that would be averted and the physical degenera¬
tion resulting from starvation wages were both used as practical reasons
why a minimum wage was in the community's best interests, regardless of
the morality of the issue. If a living wage were paid, one sufficient to
"enable the worker to support himself, his wife, and their children, . . .

you will not have then any more Industrial Workers of the World, or
societies of that type," stated a labor spokesman.^® Far from leading toward
socialism, as critics of the measure asserted, it would be more accurate to
say that "this and other needed social reforms tend to make outright
socialism undesirable and unnecessary."'*^

Rationalization of the Labor Process

There were other consequences of a minimum wage, however. Em¬
ployers forced to pay more for labor would then seek to use it more

efficiently and employ only labor which could operate at a high level of
productivity. It is clear that whether it was considered desirable or unde¬
sirable, setting a minimum wage would be a strong impetus to rationaliz¬
ing methods of production.

Experience in Victoria and in England showed that the dire predic¬
tions about wages falling to the minimum had not come to pass. Accord¬
ing to Sidney Webb, wages there rose from 12 to 35 percent, hours were
reduced, and the number of employees in the five industries which had
introduced the minimum wage had increased. Moreover, the minimum
rate tended to increase productivity, especially where the rate was fixed
by piecework. It did not eliminate competition for employment, but "trans¬
ferred] the pressure from one element in the bargain to another: from the
wage to the work, from price to quality." When there is no legal mini¬
mum, it may actually pay the employer to get inefficient labor (because it
is also cheap), but with a set minimum "he is economically impelled to do
his utmost to raise the level of efficiency of his workers, so as to get the
best possible return for the fixed conditions."^^ Seager also argued that,
with a minimum wage, industries depending on starvation wages would
either have to organize differently, or, being parasitic, cease.

The effect of the minimum wage, then, would be to drive out the
inefficient, incompetent employer in favor of those "most favorably situ¬
ated, best equipped, and managed with the greatest ability."^® It was
argued that the minimum wage "positively stimulate[d] the invention and
adoption of new processes of manufacture."'*'

Employers who favored the legislation were those who benefited by
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the qualitative change in the competition. Edward Filene, a Boston busi¬
nessman, favored the law. Industry, he said, was under an obligation to
pay a living wage, and a minimum wage law was needed to prevent "short¬
sighted employers" who were greedy and inefficient from setting the stand¬
ard. He said, "The State has a right to step in, in such cases, and fix a limit
beyond which cupidity shall not go," especially when the victims are

inexperienced women and children. To the charge that such laws, since
they are necessarily only statewide, would drive the industry out of the
state with the law into neighboring ones with no law, Filene replied that if
a business cannot be efficient and profitable, the state doesn't need it.^ In
this employers' "survival of the fittest," inefficient or wastefully managed
firms would fall by the wayside.

These laws were expected to have the effect of driving out inefficient
and backward employers, thereby forcing firms to use their labor more

productively and to introduce new methods of production and machin¬
ery. Although this result was seen as a benefit by some, opponents of the
laws pointed out that the other side of the coin was that less efficient
workers would be thrown out of a job as well. Employers argued that
they could not afford to pay some workers more money because they
were not worth more; masses of poor, aged, and defective workers would
then starve. Social reformers argued that these people would then have to
be taken care of some other way, but that they were driving wages down
when they competed with more efficient labor. These changes which min¬
imum wages were expected to bring about were precisely the kinds of
rationalization of production and the labor process described in chapter
2, which were already starting to take place. Minimum wage legislation
did not create the impetus for these changes, but did help to further them.

Standard of Living: Working Class Families

Regardless of the method used—whether a minimum wage rate was
fixed by statute or whether it was set for each industry or occupation or
for all women —some means had to be used to determine what a "reason¬
able" rate was. This required determining the standard of living which
should be considered a minimum. The laws expressed this standard in
various ways: "necessary cost of proper living and to maintain the health
and welfare" (California); "necessary cost of living, maintain them in
health, and supply the necessary comforts of life," as well as consider the
"financial condition of the business" (Colorado); "a wage sufficient to
maintain himself or herself under conditions consistent with his or her
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welfare" (applied to women and minors, Wisconsin); and "experienced
adults, $1.25 a day" (fixed by Act, Utah, May 13, 1913).®^

In the period immediately preceding the passage of these minimum
wage laws, a number of studies of family budgets were done by charities,
settlement houses, and universities, as well as by state or federal govern¬
ment agencies, including the Department of Labor and the Bureau of the
Census. Many of the studies were done to document the wretched living
conditions of the majority of workers in a given locale and to argue for
ameliorative measures, including workman's insurance and protective labor
laws. These studies were then used as evidence in "Brandeis Briefs" to

demonstrate the need for legislation. Since this kind of legal argument
depends upon substantive economic data, the findings of these various
investigations were a crucial component of the legal case for hours laws
and minimum wage laws.

Early studies of working class budgets were often done with an eye
to determining what level of income was required to prevent a family
from falling into "dependency" or to demonstrate the deplorable state of
the poor. Allowing for differences in method, accuracy of reporting, and
life-styles, all studies showed the high proportion of family income which
went for food. Studies done in the time span discussed here showed con¬
siderable agreement on budgets and expenditures. Where the case-study
method was used, they contained in-depth descriptions of wage earners'
living standards. They also expressed the observer's judgments of the dif¬
ferent families (neat, sloppy, industrious, indolent), and their view of the
proper role of the wife and mother in the household economy.

One study, which is particularly useful for the range of detail and the
fact that it included families of varying sizes, was done by Louise More
under the auspices of Greenwich House, a social settlement in Greenwich
Village in New York City. This was a case study of two hundred families
living in the immediate area around Greenwich House. It set no income
limits for the purposes of the study, but tried to include "as many families
as possible above the so-called 'dependent class'," on the grounds that
"the very poor [were] not representative of the normal workingman's
family."®^ For twenty-five out of the two hundred families, the wife was
the proper head of the family.®^ The largest single occupation of family
heads was listed as truckman (22 families); then followed longshoreman
(13), washerwoman (9), porter (8), factory worker (13), and others.®^ The
size of the family included parents, children, boarders (but not lodgers,
who just pay for a room), and other relatives or dependents who lived
there six months or more a year. Older children were counted as board¬
ers, since they usually contributed toward the family income but also
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kept money out for their own use. Therefore, the household budget, rather
than the total income of family members, was the unit of study, in recog¬
nition of prevailing social conditions.

This study included families with two to ten members and showed
income and expenditures separately for each family size. In general, as
family size increased, income also increased, since boarders and children
contributed to the household. The expenditure for food tended to increase
both relatively and absolutely as the size of the household increased, but
when there were seven or more in the family, the income also increased
sufficiently to permit a smaller percentage to be spent on food. However,
the larger the family, the smaller the amount of surplus per year, and with
ten family members there was an average deficit.®^

Expenses for food were extremely high for all families—generally
from 40 to 50 percent of the total income; only with incomes of over
$1,000 per year (the highest income category listed) did food expenses
occasionally fall below about 35 percent.®^ The average income for the
families was $851.00, of which 69 percent came from the husband, 9
percent from the wife, 12 percent from the children, and 9 percent from
boarders and other sources. This study also described in detail the differ¬
ent nationalities represented and analyzed the data in terms of "racial
traits". For example, it commented, "as might be expected, the German,
French and Italian families were the most provident";^^ and "The charac¬
teristic French thrift cannot be well illustrated here, because of the pov¬

erty of two of the families studied."^®
In analyzing the data. More emphasized the potentially negative effect

of the wife working. Comparatively few families were completely depend¬
ent upon the husband's income —mainly those with young children. As
the children grew a little older, the mother could contribute financially to
the family's support, but More said, "As soon as he [the husband] sees
that the wife can help support the family, his interest and sense of respon¬
sibility are likely to lessen, and he works irregularly or spends more on
himself."®^ Then, as the children grew still older, they worked and the
mother could again stay home. For all of the larger families (five or more)
in the study, from one to five children were also working.®" In addition.
More stated that "thrift [seemed] to be the most marked in nations in
which the preponderance of the income [was] from the husband," since
the highest average surplus was reported by three Norwegian families in
which 97.8 percent of the income was from the father. This group also
had the largest total family income. The absolute and relative amount
devoted to "sundries" also increased with income; sundries included med¬
ical expenses as well as "spending money," drink, and other expenses.
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The case-study method used by More evoked judgments by the inter¬
viewer about the character and competence of the wife and the responsi¬
bility and morality of the husband, although primary emphasis was placed
upon income level:

The standards of a well-ordered household in this neighborhood rec¬
ognize the wife as the financier of the family group. It is ... the
regular standard of respectability that a good husband should turn
over to his wife all his wages, receiving one or two dollars a week for
his personal use . . . Provided the income is of average size and fairly
steady, the comfort of the whole family depends upon whether the
mother is a good manager or not. Hence the character and ideals of
the women are of the highest importance in determining the stand¬
ard of living of each family."

Sometimes, the woman was "an attractive, ambitious wife" but unable to
do well because of the low or irregular income of her husband caused by
illness, "lack of enterprise," or intemperance. Similarly, if the woman was

"improvident and shiftless, the standard of the family [was] equally so.""
This study also described sample family budgets of "typical" families in
each income range, and considered the attitudes and "moral" qualities of
the husband and wife, especially whether the house was clean and neat
and whether the wife could sew, as an indication of "thrift and provi¬
dence." Aside from their virtues or vices as housekeepers, the women
generally were characterized as having very narrow lives, with "few inter¬
ests outside their homes,"" although some families made great sacrifices
to educate a child or to provide them with cultural advantages like music
lessons. One Italian stonecutter's wife was described as a "stupid peasant,
but . . . ambitious for her children, who were pretty and bright.""

In some cases, the woman herself was unaware of her buying habits
until she made out the family expense account for the study. One woman
felt she usually spent $7.00 a week for food, but when she was questioned
more closely, the pattern of her actual expenditures was shown to vary
depending on whether the rent was due that week; so the food allowance
in that family actually was $4.00, not $7.00, every other week.

When clothing was needed —shoes or a coat —food also suffered in
many households. This indicates how close the families were to the sub¬
sistence level. In fact, the average wage earner's family was "continually
on the verge of dependence," and half the families studied had been so. If,
as More said, the poverty level was put at "that rate of earnings which
puts the family intermittently in the dependent class," then all the families
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in this study who had been unable to save for the future were near that
line.^ Only forty-seven out of the two hundred families showed a surplus
of income over expenditures at the end of the year/^ and those were

mostly the smaller families.
The advantage of this study was that it included families of all sizes,

and the interview data were obtained in a situation in which there was

already an established rapport between the interviewer and the family.
Although the value judgments of the interviewer clearly led to some fam¬
ilies being eliminated from the study altogether, what remains is a sample
which is from an established, working-class neighborhood and a close-up
picture of buying habits and living expenses.

Another study of New York City wage-earning families, by the Russell
Sage Foundation, was done shortly after the Greenwich House study under
the supervision of Robert Coit Chapin. Dependent families were excluded,
and, as far as possible, only "normal"-sized families were included —that
is, those with both parents living at home, with two to four children
under sixteen, and with an income of $500 to $1,000. Less than half the
families were dependent upon only the father's earnings, while in the More
study, only twenty-three out of the two hundred families had only the
father's earnings, and none were dependent solely upon the mother's where
she was the "head of household."^ This difference can probably be ac¬
counted for by the difference in family composition, since, as noted, it was
the larger families in which mother or children also contributed, and the
Chapin study excluded those families. Chapin concluded that with less than
$600 total income, an adequate food supply was not provided for the
families included. One family in three in the $600-$800 income range was
underfed, while less than 10 percent of families making $900 or more
were underfed. The proportion of families which were underfed was also
greater where there was more than one wage earner for a given income.^
On the basis of food expenditures, as well as clothing standards and hous¬
ing, Chapin estimated that "an income under $800 [was] not enough to
permit the maintenance of a normal standard," since each item in the budget
showed a deficiency when the income was in the $600 and $700 range.^°

Chapin did not use differences in ability or "thrift" to explain why a
family fell below the normal standard, emphasizing instead that neither
large family size nor improvidence could be used to explain the large
proportion of families in the study which were below standard, since fam¬
ily size was limited to the "average," and "there are limits to what can
be done by thrift and economy."^^ In addition, he contended that the
"ordinary wage-earner's wife" could not be expected to conform to some
"ideal" economy:
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She cannot spend hours in bargain-hunting, in experimenting with
new food-combinations, in making and mending garments . . . She
has to take the methods of housekeeping that are traditional in her
environment . . . What the exceptional woman might do cannot be
made the measure of what the average woman may be expected to
do, and if the morale and efficiency of the population are to be kept
up, provision must be made for what the woman of average capacity
must have to keep her family up to the prevailing standard/^

These studies show the living standards that were common among
wage-earning families in the early 1900s. Both Chapin and More assumed
that the father's wage ought to cover a family's expenses, and they im¬
plicitly criticized the low level of wages for men on the grounds that it
was patently impossible for him to support a family on that income.^^
Although the More study did include female-headed households, the even
lower level of women's wages was not mentioned.

Wage-Earning Women

Studies which focused on working women, whether single, married,
or mothers, all indicated the low standard of living a woman could expect
from her own earnings. They often emphasized the detrimental effect of
long hours on women's health and childbearing. Although they recog¬
nized that women worked from "necessity," attacked the "pin money"
fallacy, and generally recognized that women were in industry to stay,
they all expressed concerns specific to womens' functions as the "mothers
of the race." Earlier studies tended to be more moralistic in tone, while
studies after World War I mentioned the value of "independence" and
noted that many women continued to work even after marriage.^^

One study of working conditions of mothers, conducted by Katherine
Anthony and sponsored by the Russell Sage Foundation, covered the
middle-west side of Manhattan. This neighborhood was composed mainly
of Irish and German "Old Stock" families with "no local tradition favoring
wage-earning by married women." Not to work in this neighborhood was
"a mark of the middle-class married woman, and the ambitious West Side
family [coveted] that mark."^® Sometimes, therefore, they tried "to con¬
ceal the mother's employment," an attempt which was, Anthony stated,
"one of the little snobberies of the poor." But, the author continued, these
were working women, which "qualified them at once for [our] respect.. .

They represented the best standards and best elements of West Side Life."^^
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Fully one-third of these women were widows, and the chief cause of death
of husbands was tuberculosis (35.4 percent).

The mothers were generally limited in their work area to the imme¬
diate neighborhood. Of the 370 families in the study, 46 percent had
working children (28 percent of these working children were under six¬
teen years of age).^^ There was a sharp contrast between the occupations
of the mothers and the daughters, since 70 percent of the mothers but
only 5 percent of the daughters were in domestic service. Ninety-three
percent of the girls entered the "newer occupations—stores, shops, facto¬
ries." Most of the mothers did do housework before their marriages—46
percent for wages, and 16 percent in their own houses. Thirty-two per¬
cent of them had been in manufacturing, while 23 percent still were (the
textile mills had left the area).^® Although it would be easy to assume that
there was a split between the two periods of wage earning for widows, in
fact many widows had been intermittent or constant wage earners even
when their husbands were alive. Forty-two percent had worked at inter¬
vals during their married lives, while 51 percent had never worked before
their husbands died.^' One of the main occupations of this group of women
was laundry work, one of the hardest and lowest paid of women's trades.

Of this group of women studied, only the 23 who worked in facto¬
ries came under any laws regulating hours. Almost half of the 159 women
for whom the study had information worked nine hours a day or more.®°
Almost one in five worked over ten hours a day, while almost a third of
the women worked "part-time," meaning less than eight hours a day.
Many of the "short-day" workers were public cleaners, a job which fre¬
quently involved "split-time" working hours.®^ Hours of scrubwomen were,
as Anthony said, "inhumanly long." She continued: "They are on duty
from 12 to 14 hours a day . . . That the women are perfectly submissive
to these conditions is undoubtedly due, at least in part, to the complete
stultification of spirit to which a life of monotonous toil has reduced
them."®^ Waitresses also worked twelve-hour days with time out in the
middle, and many were employed as part-time help.

The wages of women were generally about half those paid to men.
Anthony did not attribute this fact to differences in the skill or intelli¬
gence required, but rather to a general practice of paying women less, as
was found in a British study in which women had replaced men on a job
and received about one-third to one-half of what the men had previously
earned. No such comparison was possible on the West Side, however, since
women's occupations were completely different from men's. As Anthony
said: "Women's wages on the West Side are not affected by competition
with men . . . the women follow the traditional domestic occupations of
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their sex and the men the traditional outdoor occupations of theirs. They
work in separate, non-competing worlds."®^ Those women who worked
in factories did not "replace" men either.

Fifty-six percent of the women in the study earned between $4.00
and $8.00 per week. The earnings of widows (an estimated $353.08 per
year) accounted for almost 90 percent of the total income of the house¬
hold if there were no children in the family at work. Where there were
also working children, the family income increased to $785.20. Deserted
women and women with idle or sick husbands were also sole adult wage
earners. The more other members of the family contributed, the lower
the earnings of the mother in the house were likely to be.

Apparently, the mother works when she must, and when the neces¬
sity is less stringent she relaxes her efforts outside and gives more
attention to her home. But to give her attention entirely to her home
is a luxury which she cannot afford . . . Too often we hear these
women spoken of as if some perversity of instinct drove them to
neglect their homes and go to work at the expense of their homes
and children. It is for the sake of their children that they work, as
mothers have done from time immemorial.®^

The subordination of a woman's working life to her primary function in
the home is expressed very clearly here. The average income of the ninety-
six families with both parents working (with an average of 4.96 members
in the family) was $705.12. By Chapin's standards, this figure meant that
they could barely support themselves.

This study disputed the claim that the small earnings of the mother
were offset by the greater expense and waste caused by her inability to
manage the home. Rather, it leaned toward the view that the habits of
both working and nonworking mothers were about the same and were
conditioned by the same factor —not what was more convenient, but what
cost the least.®®

Anthony was gently critical of the patronizing, moralizing attitude
of philanthropical institutions, and mentioned several instances where
social agencies showed a lack of understanding of the conditions under
which these women led their lives:

In our efforts to help her with her children, we sometimes overlook
the fact that it is the mother who bears the brunt of our well-
intentioned requirements. She is summoned to school, to the juven¬
ile court, to the clinic . . . These apparently simple errands cost her a
half or a whole day's work.®®



Minimum iNage Legislation 87

If she complained, she was told she ought to be grateful for the assistance.
This study stressed the "heroism," determination, and courage of

these women, who, far from shirking their responsibilities as mothers or

doing irreparable harm to their children, were contributing as best they
could to their children's welfare, making every effort to keep the family
together wherever possible. Anthony concluded: "Not one of the mothers
could afford not to earn. They had become wage-earners in obedience to
the most primitive of maternal instincts." Otherwise "their children would
have suffered seriously."®^

In comparison with this study of wage-earning mothers, Louise
Odencrantz's study, Italian Women in Industry, done from 1911 to 1914
(also by Russell Sage), focused mainly on single women. Most of the
1,095 women interviewed in this study were very young (two-thirds of
them were under twenty-one), and only 150 of them were living outside a

family group. Earnings from women only supported 50 of the 544 fami¬
lies. The father added to the family income in 383 out of 544 families;
regardless of whether he contributed financially he was usually consid¬
ered the head of the household.®® Odencrantz stressed the reliance of these
families on the wages of their women workers, 86 percent of whom turned
over their paychecks unopened to the family household manager. By
contrst, "it was not unusual to find families in which the sons were not

giving a cent to the support of the home."®' In these families, wage earn¬

ing did not contribute to the women's independence, since she contrib¬
uted her wages to the family and received only a small spending allowance—
less than the sons. Her wage earning was considered a necessary evil. As
Odencrantz said, "In this way, the women are kept in the paradoxical
position of simultaneous wage-earning and dependence.""

Although it was said that in Italy women did not go out to work as
they did in America, one-fourth of them had worked even there, and
many of them had done work at home or had helped in a family store.'^
Manufacturing was the main type of employment for the Italian women
included in the study. Odencrantz felt that part of the appeal of the needle
trades to Italian women was that "their idea of the woman [was] prima¬
rily as a home-maker": since sewing was an important skill, they thought
they would learn to sew their own clothes. This was not very likely, how¬
ever, because of the specialization in the industry, where a woman might
work doing only one small part of a dress or do something that was not
sewing at all." Moreover, fine, careful work was not encouraged by the
work organization in the garment industries. Other occupations included
flower and feather working, paper box making, tobacco (this industry
had the largest proportion of foreign-born workers), and candy dipping
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(which was considered an undesirable, unusually low-paid trade with
long hours). But Odencrantz disputed the view that Italian women under¬
cut wages for other labor and were willing to work for less.'^ The Ital¬
ian women at work in the establishments visited in the study worked at
the "same processes and at the same wages as their fellow-workers."
She continued:

Any attempt, therefore, to understand and improve conditions for
them will forward the movement for women workers as a whole . . .

[These conditions present] an indictment, therefore, not of their per¬
sonal standards but rather of the social and industrial conditions
that are permitted to exist.'^

Another, less systematic set of case studies of "self-supporting wo¬
men living away from home in New York [City]," done by Clark and
Wyatt for the National Consumers' League, discussed budgets for a
number of saleswomen, shirtwaist makers (who had just had a long and
impressive strike), other machine workers, and women in industries re¬

quiring a great deal of physical strength, like laundry work. One sales¬
girl, who at age seventeen had been working in stores for three-and-a-half
years, earned $2.62 per week for a normal working day of nine-and-a-
half hours, but during Christmas she worked twelve to thirteen hours
per day without extra compensation. She lived at various times with an
aged grandmother, an aunt, and in a dormitory in a charitably sup¬
ported home for working girls.'^ Another seventeen-year-old girl, "Sadie,"
earned from $2.50 to $6.00 per week, depending upon the season and
the job. When earning $3.00 per week, she had only 90<î a week for
the two meals a day she did not eat with her landlady, whose suppers
cost 20<t per day. Considering that 22<t per day was considered a min¬
imum food budget for an adult man living in a family in 1905, it is
clear that Sadie paid more for being alone and also that her food bud¬
get was almost unbelievably small. Dire poverty was evident from the
budgets of many of these women. Skilled labor did not seem to fare
much better.

This account gave considerable attention to the two major strikes
in the clothing industry and noted the major benefits of unions—not
only in pay, but in reduction of hours, in better working conditions,
and in dignity. Clark and Wyatt concluded, however, with a generally
optimistic account of Taylor's system of scientific management and its
potential applications to the needle trades, as discussed in chapter 2.
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A Family Wage?

All the preceding studies, which discussed budgets and standards of
living for families or single women, showed the extremely low wages of
women workers throughout the period. Frequently women did not earn

enough to support one woman, and almost never was their wage alone
sufficient to support a family. The assumption on which relative wage
rates of men and women were based was that the man should be the wage
earner in the family and his wage alone ought to be enough to support it,
while the wife "produce[d] economic and spiritual values within the home."
This belief assumes, as Gwendolyn Hughes put it, that "first, every man's
wage is a family wage and, second ... a woman's place is in the home."
She continued: "According to this theory . . . every woman is regarded as

dependent upon the wages of some man, either husband, father or brother.
When she finds it necessary or expedient to work outside her home she is
regarded as a temporary worker with no one but herself to support."'^
Accordingly, women's wages were as a group lower than men's, with dual
wage scales for men and women doing essentially the same work. But, as
Hughes said, "the struggle to live on the husband's wage, in most indus¬
trial families, [was] a failure."'^ This and other studies bear out the fact
that, for the majority of families, multiple wage earning was the rule and
not the exception. And even with several members working, three-fifths
of the families of the wage-earning mothers studied by Hughes had incomes
below the official Philadelphia standard set by the Bureau of Municipal
Research, which was $31.42 per week for a family of five ($1,634.00
per year).

The "solution" to the "problem" of women working outside the home,
then, for some observers, appeared to be simple: insure a "living wage"
for men. Testimony was given to that effect before the New York State
Factory Investigating Commission by Dr. Woods Hutchinson, who stated
that rather than emphasize issues concerning working women and child-
bearing, the best thing was "to give a decent living wage to the woman's
husband."'® When asked, "You think a man's wages ought to be enough to
support his wife and children?" the doctor answered, "Yes, emphatically."
Florence Kelley testified that a woman ought not to be allowed to work at
least three months after childbirth, and if she did go back to work sooner,

it [was] done largely through a mistaken idea of thrift on the part of
the family, or by the shiftlessness and selfishness of the husband
drinking up the family earnings, and largely encouraged by the man¬
ufacturers . . . for the purpose of reducing the wages by having both
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heads of the family and all the children contributing to the family
purse ... A man who is in the position of the head of the family
which is increasing ought to be held up by the community rigidly to
his duty in supporting his wife and children.

When asked what would happen if he could not do it, she replied, "I
think he ought to go to the workhouse."'^ A similar sentiment was ex¬
pressed in testimony before the commission concerning the evils of "home
work," for which earnings of women were seldom more than $6.00 per
week, with all the expenses of rent and equipment paid by the worker. Dr.
Annie Daniel's solution was to abolish home work: "The women would
work in factories and get better pay. I am pretty sure it would result in
making the husbands work in some cases."^°° In a discussion entitled "How
Nightwork of Women is Menacing Maternity," one writer commented,
"Women do not work in the mills at night because they want to, but
because they have to, because their husbands are getting so little."^°^ Her
solution was not as harsh as Kelley's, since she advocated maternity care
and higher wages (presumably for the men primarily).

Another proposal for insuring a living wage was to use a legal mini¬
mum family wage as enacted in Australia (distinguished from the United
States where, as noted, the minimum wage was only for women and
minors), which established a minimum wage for men which was intended
to be sufficient to support a family. "Men who have no dependents and
women who have dependents are disregarded as unusual cases of which
cognizance cannot be taken in the law. The law assumes that all men do
or eventually will have someone dependent upon them and that women
do not and never will."^®^ Beatrice Webb, as a member of the British war¬

time commission on Women in Industry, criticized this differential mini¬
mum, and stated that it assumed "that industry is normally a function of
the male,"^°^ and that women and children are only permitted to work
under special conditions. The legal minimum should be identical for either
sex, she went on, with no separate occupational rates for men and women;
instead, wages should be determined by the "aptness and fitness of each
individual."^'^ Webb favored a plan of providing a grant to parents, which
Hughes also seemed to consider a possible future solution to the problem.
Hughes would drop "the fiction of the husband's wage as a family wage,"
and would meet the family needs of workers by subsidy either from indus¬
try or the state.

Another writer, who agreed that you cannot discuss budgets and
wages by assuming that the man's wage is the only one, cautioned that
employers had also used this argument to maintain that a very low
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minimum wage was adequate precisely because it did not take into account
other contributions to the family. Therefore, she said, those who want to
determine the wage rate by whether the worker is supporting a family,
and who would pay a family head more than an independent person,
"avoid the real issue of wage for service, or wage as a fair proportion of
production in a competititve economic system."^®^ She concluded, "The
proper basis [is] equal wage for equal time and equal service . . . the amount
necessary to maintain a family in health and at least the minimum of
comfort should be regarded as the minimum wage for every adult wage-
earner, and no allowance should be made for contributions from other
family members."^®^

A slightly different approach was taken by Scott Wearing, who was
critical of the whole wage system, but who argued:

Under the present social system, a man's wage must be a family wage.
The home is looked upon as the basic social institution. Each man is
expected to make a home, and having made it, to earn a living suffi¬
cient to allow the wife to devote her time and energy to the care of
the home and of the children.

By comparing a number of different budget studies, including Chapin, he
estimated that 90 percent of wage earners (male) were paid less than
$1,000 per year in 1912, and that 70 percent of them earned under $750
per year. During this same period, estimates of the minimum required for
a family of five ranged from $750 to $1,000 per year. Wearing stated,
"Wothing could show more conclusively the frightful inadequacy of Ameri¬
can wages."^°' He concluded:

The employer does not even put himself to the trouble of asking
whether the prospective employee is married or single, because that
makes no difference if a man is handy with his tools . . . There is no
relation between the social [family] needs of a man and the wage
which he receives. Wages are fixed wholly independent of social rela¬
tions. The American wage is anti-social.

Here, Wearing used the idea of the "family wage" to say that, judged by
its own social standards, the system was deficient because it manifestly
did not provide its male wage earners with a minimal wage. The pitfalls
of this approach—even when used to criticize, as Wearing did —are that it
ignores the issue of women's wages completely, and the assumption that
the man is head of every family goes unexamined.

During the period 1905-25, important changes were taking place in
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working conditions. John Commons stated that "the net result of the
changes in hours which occurred between 1890 and 1930 was to reduce
the average week's work by approximately a day, i.e., by about eight
hours."^^^ (Whitney Coombs also noted in passing the decrease in hours
of labor between 1890 and 1924.At the same time, productivity
did increase materially. But from about 1905 to 1925, labor fared rather
poorly and real wages declined slightly, at least until the war period.^^^
The majority of working-class families did not earn enough to reach the
minimum accepted standard of health and decency. Unskilled labor fared
especially poorly.

The beginning of this period was characterized by long hours, over¬
work and a high level of industrial accidents, and irregular or seasonal
employment in many trades. It would appear that by the end of the post¬
war period some of the worst abuses had abated somewhat. The shorter
workweek resulted in somewhat lower weekly wages, which offset the
increase in hourly wages but also meant more time to recuperate from
fatigue on the job. Interest in "scientific management" by social reformers
was combined with concern for the harmful effects on the worker of
industrial overwork. Although overwork was a problem for all workers,
it was considered especially damaging for women and for their important
function as future mothers.

Conclusion

The arguments centering on a legal minimum wage show a concern
for the potentially disruptive consequences of unlimited exploitation of
workers; the damage to the "community" by having a large class of
dependent wage workers, and the potential for social unrest and radi¬
cal activities. The minimum wage laws were intended to place a floor
on employers' ability to develop their business by depressing wages as
low as possible. But this option was only one of several available to
businesses, and firms which saw different means of cutting costs and
increasing productivity sometimes had a real interest in preventing other
competing firms from cutting wages. They could achieve the same ob¬
jective by increasing the efficiency of production by more effective con¬
trol methods like "scientific management" or by developing less labor-
intensive technology.

As will be shown in chapter 7, organized labor generally opposed
minimum wage rates for men workers and did not particularly support
them for women either, at least throughout the pre-World War 1 period.
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The debate over this kind of regulation of the labor processes, by touch¬
ing directly on the "wage bargain," also shows the dilemma of social
reformers, who wished to improve conditions of life for workers, espe¬
cially the unorganized and powerless, but who, because of constraints
upon their view of possible solutions, were led to support these laws for
only women (and children). Their views of women were intended to serve
as arguments against the prevailing industrial conditions, but in the proc¬
ess these views also helped to set women apart from men in their need for
protection, reinforced the positon of women as primarily wives and moth¬
ers, and contributed to the segmentation of the labor force by limiting
women's participation in it.

The issues surrounding these laws reveal the tensions between the
employers' desire to treat wage labor as a commodity without regard for
the health and reproduction of the workers as a class, and the demands of
social reformers that conditions of life be improved for the lowest sector,
under pain of its possible extinction, or also, of social disorder and revo¬
lution. But since this legislation affected women workers specifically, whose
wage scale never approached subsistence, the relative failure of minimum
wage laws can be attributed in part to the fact that, although they were
aimed at insuring the preservation of workers as a class, as Brandeis stated,
working was not the primary way in which women contributed to the
reproduction of the labor force.

Although, as workers, women did help support the family, their wage
labor never was supposed to make them se//-supporting. Therefore, where
minimum wage scales for women were set up, they did not come close to
insuring the support of a family, and generaly not even of the woman
herself. On the contrary, it was felt that an equitable wage structure was
one which would allow the man to support a family unaided, and wom¬
en's wages were sometimes considered a potential hindrance to such sup¬
port. Under these conditions, then, the Supreme Court could continue to
uphold hours and no-night-work legislation (in 1923 a night work law
was again upheld by the court) while disallowing minimum wage legisla¬
tion for women on the grounds that it interfered with freedom of con¬
tract. Legal precedent and substantive evidence served to establish the
constitutionality of labor legislation, allowing the laws to be upheld in
the one case and struck down in the other.
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Chapter Five
The Suffragists: The Feminist Opposition

Introduction

The women suffragists in the early twentieth century saw protective
labor legislation for women as a side issue to their main concern—giving
women the vote. Although working women were not the mainstay of the
suffrage movement, the vote was intended for all women regardless of
class, and suffragists combined their push for the vote with examples of
the public interest in matters like temperance or labor laws for women,
which they assumed all women could be expected to support regardless
of class.

The connection between the suffrage movement and protective legis¬
lation for women illustrates the way middle-class social reformers who
were not primarily labor oriented like the Women's Trade Union League
viewed working women. Their position changed as the broader issue of
equal rights for women emerged in the postwar period. The suffrage move¬
ment eventually became the source for the only principled feminist op¬
position to protective labor legislation for women which emerged in
this period.

The Fight for the Vote

The successful drive for suffrage had been preceded by a long,
unsuccessful fight for the vote both before and after the Civil War. In the

95
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antislavery movement in the midnineteenth century, women abolitionists
discovered that they were hamstrung in their work against slavery because
they did not have either the power of the vote or the right to be heard on
the key issues of the day Women abolitionists frequently compared their
own status to that of slaves.^

With the granting of freedom and citizenship for former slaves, the
question of who was to be included in the newly extended suffrage split
the abolitionist and the women's movements. Women abolitionists were

incensed that the newly freed male slave was to have the vote under the
Fourteenth Amendment while their own demands were to be put aside.
Former abolitionists like Elizabeth Cady Stanton campaigned and peti¬
tioned against the vote for former slaves. For the first time, the word male
was included in the Constitution, and the women who had fought for
freedom from slavery felt betrayed. The justification for excluding women
was that the amendment would not pass otherwise, and to push for woman

suffrage at the same time as the vote for former slaves would mean that
both would go down in defeat.

Frederick Douglass, former slave and also a strong supporter of wom¬
en's rights until emancipation, declared his opposition to striking the word
male from the amendment on the grounds that the need of the black slave
was much greater than the woman's for this right.^ Women felt that this
setback would delay the cause of women's rights fifty years, and in this
they were quite right.

In the years following the passage of the Fourteenth Amendment, the
struggle for women's suffrage continued. The women's movement soon

split into two groups—one, the National Woman Suffrage Association,
favored working to secure a federal amendment to the Constitution for the
vote, while the American Woman Suffrage Association worked for state-
by-state action. By 1890 these two groups had joined again, forming the
National American Woman Suffrage Association (NAWSA).

The years from 1896 to 1910 were "the doldrums" of the suffrage
movement, according to Flexner. Susan B. Anthony died in 1906, and
Anna Howard Shaw, who succeeded her, did not arouse the movement
to great activity.^ By 1907-10, there was a proliferation of suffrage groups
and a rift in the older one; the outcome was that Harriot Stanton Blatch
succeeded Shaw as head of NAWSA, and a period of intense activ¬
ity followed.

During this period there were two main groups in the suffrage move-
msr''^~the older organization, NAWSA, which was the more conserva¬
tive in method, and the more militant National Woman's Party (NWP),
which was formally founded in 1916 by Alice Paul. Paul had experienced
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the militant phase of the suffragist movement in England. Returning to
this country, she became active in the congressional committee of the
established organization, NAWSA. Upon Wilson's election to the presi¬
dency, Alice Paul helped organize a major demonstration in Washington
on the eve of his inauguration, and the suffragists did not give him much
peace thereafter. They sought support from both major political parties,
getting either a vaguely worked plank (from the Republicans) or a state¬
ment in support of "extension of the franchise to the women of the coun¬

try by the states upon the same terms as men," which amounted to denying
support for a federal amendment.'*

Following their policy of holding the party in power responsible for
the failure of suffrage, the NWP promised to work actively against national
Democrats in those states where women already voted (mainly the West);
this tactic seems to have jarred representatives of Congress considerably,
since they had no experience with the potential power of women voting
as a bloc on the suffrage issue and they were not sure how much real
voter strength lay behind the threat.

As Wilson's polite intransigence continued and the issue of war
became paramount, the women began to attack him openly. In 1917, in
the midst of the war, the NWP used his alleged concern for democracy
abroad to pressure him into support for democracy at home, and he fre¬
quently was placed in the embarrassing situation where visitors and for¬
eign envoys to the White House had to pass by the women's pickets.
When these tactics seemed to get nowhere, the women formed a daily
picket line in front of the White House, starting on January 10, 1917,
which continued with general tolerance from the president until June,
when the Russian war mission to the president was met at the White
House gate with the following statement:

TO THE RUSSIAN ENVOYS; President Wilson and Envoy Root are

Deceiving Russia When They Say "We Are a Democracy, Help Us
Win The World War So That Democracy May Survive." We the
Women of America Tell You That America is Not a Democracy. 28
Million American Women are Denied the Right to Vote. President
Wilson is the Chief Opponent of Their National Enfranchisement.^

The women were informed that if they continued to picket they would be
arrested, to which they replied that they had been picketing for six months
without interference. Although peaceful picketing was plainly within the
law, the following day two suffragists were arrested, charged with ob¬
structing traffic, dismissed on their own recognizance, and never tried. As
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the women persisted, however, sentences of thirty days, sixty days, and
longer were served, since the women refused to pay the fines as an alter¬
native. They were sent to Occoquan Workhouse, and the issue of suffrage
became also the issue of the treatment of the suffragists.

The women arrested were frequently prominent persons, wives of
wealthy men or presidential supporters like Mr. J. A. fd. Hopkins, who
went directly to President Wilson, and asked, "How would you like to
have your wife sleep in a dirty workhouse next to prostitutes?" The presi¬
dent was "shocked" —the Hopkinses had been his dinner guests and had
supported him politically and financially.^ Mr. Hopkins then informed
the president that the only solution to the present dilemma was the "imme¬
diate passage of the Susan B. Anthony Amendment."^

Wilson was met by more pickets and women with signs reading "Kai¬
ser Wilson . . ." The crowds surrounding the arrests were allowed by the
police to become more and more violent, and the police participated in
attacks upon the women pickets. In October a large group of suffragists,
including Alice Paul, were arrested for picketing. They refused to post
bail as usual, when taken to court refused to rise when the judge entered,
refused to speak when asked to identify themselves, and when asked
whether they chose to plead innocent or guilty, did not answer. They
were convicted and sentenced to seven months in the Occoquan Work¬
house, where they demanded to be treated as political prisoners and went
on a hunger strike to protest conditions in the prison; a few women were
force-fed. Alice Paul was sent to the prison hospital and seen by an "alien¬
ist," who declared her sane; nevertheless, she was sent to the psycho¬
pathic ward of the hospital.

Upon their early release from prison, these women organized the
"Prison Special" of the Woman's Party —a train that whistle-stopped the
country, bringing the suffrage message and news of the treatment of women
in prison throughout the South, West, and Northeast. Former NWP pris¬
oners wore the prison garb as a badge of honor.

Toward the end of the campaign, the NWP picketed the White House
nonstop and persisted in lighting "watch fires" on the White House lawn,
which they managed to light and keep going despite the best efforts of the
police to stop them and to arrest all the perpetrators. From all accounts,
these women were well-dressed "ladies," evidently well-to-do. This fact in
itself was enough to gain them sympathy from some observers, who saw the
"low element" in the crowds that harassed them, in contrast to the gen¬
teel, middle-class, educated group of women who carried picket signs.

In addition to using direct action and militant activity in the streets,
the NWP also organized an extremely effective method of lobbying which
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involved a complex index-file system containing information on each con¬

gressman, his personal habits and preferences. The person closest to him,
whether it was his mother, wife, or someone else, was noted in the file, as

well as constituents from his home district who were likely to impress
him. These secondary people then became the target for a barrage of
prosuffrage propaganda. It was an extraordinarily well-organized and
sophisticated lobbying machine, and an effective one as well.

As expected, the great majority of these women's energies and thoughts
were devoted to the suffrage cause alone. Before women got the vote,
any other issue, like labor legislation for women, was considered solely
in terms of its relation to women's suffrage. The suffragists frequently
made the point that when women got the vote, one of the things they would
be able to do with it would be to pass legislation favorable to women
and children.

Rationale for the Vote: To Pass "Good" Laws

Before the U.S. involvement in the war, suffrage propaganda by both
suffrage groups, NAWSA and NWP, took the positive value of protective
legislation for women as a given, in the same way as it did child labor
legislation. The differences between the two suffrage groups before 1920
appear to have mainly concerned method. Both groups were composed
primarily of middle-and upper-class women, and the advertising, feature
articles, and other aspects of both groups' journals reflected this status.®
NAWSA, which became the League of Women Voters (LWV) after the
suffrage amendment was passed, continued to favor the protective laws.
The National Woman's Party gradually changed from unquestioning
endorsement to opposition to any "special legislation" for women, favoring
instead an equal rights amendment which would prohibit all sex-based
differential treatment in the law.

The official organ of NAWSA was the Woman Citizen, which grew
out of their Headquarters News Letter and National Suffrage News around
1917. These journals indicated their concern with "good" legislation,
including abolition of child labor, compulsory education to age sixteen,
an eight- or nine-hour day for women, abolition of night work for women
and minors, the right of labor to organize, a women's bureau, prohibi¬
tion, mothers' pensions, and guardianship of children. It was assumed
that these were matters on which all women could agree, regardless of
their political affiliations, and that their passage was almost insured once
women gained the vote. The women presented statistical comparisons to
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show that "good" laws were almost twice as likely to be passed in suf¬
frage states than in nonsuffrage ones, and maintained that, "by social
legislation, women and children [were], therefore nearly twice as well-off
in suffrage than non-suffrage states."'

The period of intense suffrage activity coincided with World War I
and after, and one of the fears of labor reform groups was that the war
effort would erase all the gains in legislative reforms: The Suffragist noted
that "the attempt to break down protective laws for women and chil¬
dren in industry was almost the first move made by some state legisla¬
tures after war was declared . . . The Department of Labor of course

opposes any of these retrogressive changes."^® At the same time, the eco¬
nomic status of women changed drastically with the war, since women
were hired in large numbers for previously all-male jobs as part of the
war effort.

Emergence of the "Equal Rights" Issue; The PostWar Period

In 1919, directly after the war, NAWSA noted that women "in men's
jobs" did not get the higher wages of men. Only 20 of the 117 plants
studied by the New York Bureau of Women in Industry gave "equal pay"
to women replacements; that is, only 9 percent of the women employed
to replace men received equal pay. NAWSA commented: "The problem
of whether or not the woman in man's work is to be a menace to skilled
labor thus becomes a problem of equal pay and equal opportunities,
regardless of sex.''^^ The position of "colored women" industrial workers
in New York City was even worse than that of white women, since they
took work a white woman wouldn't take at wages white women would
not work for, and were the last to be hired in industry. NAWSA recom¬
mended education of these women and "better understanding on the part
of white people."^^

NAWSA also attempted to counter the antagonism of men workers
to women "taking over" men's jobs. Women were evidently in those jobs
to stay; one study showed that only 3.9 percent of women (6,771 women)
were actually laid off their wartime jobs. Equal pay for equal work then
became essential:

And the truth of this is seeping into the minds of laboring men,
whose earlier reactions against women in industry tended towards
limiting her opportunities and her pay. They now see that it is not
the working woman but her exploitation which menaces them, and
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that safety for both sexes lies in equality of pay. They have not yet
come all the way to the point of acknowledging equality of opportu¬
nity for women. Some are still for giving women only the left-overs
of men's labor. But war has shown even the dullest the fallacy of
having woman as an industrial under-bidder."

NAWSA also resented the way in which women were being played
with concerning work outside the home:

"Come hither," said mere man to mere woman when the jobs were
yawning empty. "Back to your kennels" snaps the master's whip when
the need is over. "The country will care for your children," cry the
sociologists when the mother is needed at the factory. But they snear
at her lack of maternal feeling when "with children who might rea¬
sonably be expected to need her care," she still sticks on her job to
which they called her only yesterday.^®

They editorialized further than no one ever objected to the lack of mater¬
nal care when the woman's job was charwoman and she worked all day
"and [did] the family washing at midnight in order that she [could] get up
and char some more the next day." They continued: "All that society ever
does about that kind of woman in industry is to call her 'my good woman'
and prove to her that her children are ill brought up ... it is only when
these women get real jobs with steady wages and the power to unionize
themselves that the male's right to have and to hold all industrial posts
comes to the surface."^''

In the immediate postwar period, NAWSA upheld the view that
women were physically capable of industrial labor. A brief note mentioned
that a study of women's muscular strength concluded that it was more a
question of use than of sex, and that there was "no difference in muscular
strength of women and men which is due to sex as such."^^ The purpose
of the study was to see whether women had been harmed by their work
in men's jobs during the war.

NAWSA also toyed with possible reorganizations of home life to suit
women's growing interest in the world outside the kitchen. Charlotte
Perkins Gilman, known for her radical ideas on domestic arrangements,
said that hiring someone to care for children was as old as Pharaoh's
daughter and should not be condemned. "The 'Idired' Mother versus the
Tired Mother," written for the Woman Citizen in 1919, criticized the pre¬
vailing custom of having domestic work be the exclusive occupation of
women, and contended that the community ought to help out by offering
hot meals and child care.^® This suggestion was not quite as radical as it
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sounds, for shortly after, Gilman proclaimed, "Whatever else we lose, we
must keep the home." She said, "Working women do not wish to be ser¬
vants" because their "status" is so low, [but] we could have a kitchenless
house, with food delivered to the door (by motor to eliminate horse lit¬
ter)." She saw the dilemma in the following terms: "As women, [women]
should all, if normal, be wives and mothers, but as workers each should
do the work she likes best and can therefore do best . . . The women of
our time are torn between the universal duty of motherhood, and the
special duty of each human being to do his or her best work in the world."^'

This kind of open exploration of alternative arrangements of wom¬
en's lives to include both family responsibilities and wage-earning work
faded into the background in the next few years. Discussions of house¬
work became "the servant problem" and emphasized the emotional drain
that housework entails. They did serve notice that women intended to
have careers and homes too,^° although they were unclear how this com¬
bination was to be managed, or even whether married women ought to
be working at all.

The Split Emerges

A few years after the postwar period, the emphasis had shifted;
NAWSA's main activities, through the League of Women Voters, were

political discussions of elections, and they had refined the distinction
between simple "equality" before the law to "equality of method" versus

"equality of result." An earlier (prewar) position had claimed that of the
laws alleged to "favor women," "not one of them present[ed] a substan¬
tial instance of discrimination in woman's favor, and if they did so, the
women would be the first to protest, for they do not desire to be a favor¬
ite of the law, but merely ask for equality under the law."^^ There was no

specific carryover in this earlier article to protective labor laws—these
had not yet become a bone of contention. By 1922-23, with the introduc¬
tion of the "blanket amendment" to grant complete equality under law to
women, the lines had been drawn. NAWSA (now the League of Women
Voters) argued against a federal equal rights amendment and in favor of
action at the state level to remove those laws deemed unsatisfactory. They
justified support for special labor legislation for women as, first, an expe¬
dient way of protecting women since the laws seemed to be constitutional
when applied to women only, and secondly, by maintaining that there
were basic biological differences between men and women that would
always require differential treatment of women in industry. They also
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began to accept the notion that married women ought not to be working
at all, and suggested various measures toward that end.

In a discussion at a conference on women in industry, all participants
agreed that married women ought not to be in industry at all, but differed
about how they should be excluded. Sophonisba Breckenridge of the Uni¬
versity of Chicago suggested that "a living wage for men" for a family of
five was what was needed, with "disciplinary measures for husbands who
[were] unwilling to work, and state aid for the wives of those who [could
not] work." Only the employers' representative at the conference was

opposed to legislation for women only and for having any future legisla¬
tion apply to both men and women, though she was not in favor of
repealing all past laws. She added that if women are to do a double job
(home and work), men should share in the housework.^^

The League of Women Voters own position regarding the "blanket
amendment," was that they "believed that biology is against the theory,
and that for the sake of the whole race certain protections must be thrown
about women, especially in industry, at least until the standards for both
sexes are raised to a point far beyond present possibilities." They added
that they believed the piecemeal method would "bring equality safely."^
The LWV also believed that protective labor legislation was not responsi¬
ble for low wages and limited opportunity for women and did not aim at
removing the causes of their economic disability, but was remedial in
nature. The causes of that disability, they said, "in addition to the physi¬
cal limitations of women," were "lack of organization, lack of training,
and persistence of the traditional attitude toward women's work and edu¬
cation." Further, they argued that the more "liberal" view, which would
extend legislation to both sexes, overlooked the fact that doing away with
existing laws would not improve conditions for both men and women,
that men preferred to unionize rather than get laws for themselves, and
that "certain existing legislation for women [was] based on their physical
characteristics and could not apply equally to both sexes."^

Part of the dispute centered around the effect of the one equal rights
law which had already passed in Wisconsin. The Wisconsin law included
a provision which gave women equal rights before the law and removed
discriminations, while reserving to women the "special protection and
privileges which they [then enjoyed] for the general welfare." The law in
Wisconsin certainly did not succeed in removing the legal disabilities of
working women completely, and the attorney general at the time refused
to apply it to women working for the state legislature. The existing stat¬
ute which barred them was still in effect despite the equal rights amend¬
ment, he argued, since "legislative service necessitates work during the
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very long and often unseasonable hours and ... it was not the intention
of the legislature to change this practice, as would be required under the
statutes relating to the employment of women." He continued: "I feel all
the more free in so holding for the reason that the legislature is in ses¬
sion and can readily change this by specific enactment if this should be
thought desirable."" Opponents of the federal equal rights amendment
were quick to note the conditional nature of the Wisconsin law, which
allowed for "special privileges and protections" to continue which the
federal amendment did not. The law also had the immediate effect of

making a woman liable for notes she had cosigned with her husband.
Those opposed to the "blanket amendment" concluded that the bill had
nothing good in it which could not be obtained without endangering the
provisions already existing for women, and that it had already caused
demonstrable harm, according to the Woman Citizen.^^

Thus, NAWSA remained consistent in its support of protective labor
legislation for women. At first there was unquestioned acceptance of the
laws' positive benefit for working women; as the economic situation
changed with the war and women went to work in large numbers at
previously male jobs, however, the need for such legislation began to
receive closer scrutiny. This forced a gradual reconsideration of position
by the National Woman's Party, but confirmed NAWSA in its original
stand. Both of these groups favored "equality" for women, and certainly
suffrage. Both groups consisted of articulate middle-class and wealthy
women. They differed regarding the methods to be used, both for suf¬
frage and also for "equality" of women, and consequently in their defini¬
tion of what "equality" consisted of —formal equality before the law, or
"substantive" equality ("equivalence of result," as NAWSA put it). The
NWP was consistently the more militant of the two groups, and direct
action was their style, as has been shown.

Neither group was above racist appeals; for example, in order to get
the Southern vote on the suffrage amendment, both groups argued that
the increased number of white (women) voters would insure white suprem¬
acy in the South even if the Negro should one day be permitted to vote.
They also pointed to the injustice of letting ignorant (though naturalized)
foreigners vote if they were male while denying literate native-bom women
the same right.

Once their positions on protective labor legislation had diverged,
both groups claimed the support of real working women for their posi¬
tions and accused the opposition of being a bunch of non-wage-earning
women with no right to decide for others what they ought to want. This
theme was common in arguments on both sides — that those who argued
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the other position were wealthy women who had never worked for wages,
or else were privileged professional women who had no need of such laws
and were attempting to force their own views on working women.

These were the justifications used by the group of suffragists that
consistently maintained their support for protective labor legislation. I
will now turn to the group which, after initial support, changed its posi¬
tion and became one of the strongest and most articulate opponents of
such legislation—the National Woman's Party.

The Beginnings op the Feminist Opposition to "Protective" Laws

The NWP was sympathetic to protective labor legislation for women

right through the war period. Following the war, in 1919, they noted in
the Suffragist, "Women in industry demand labor laws," quoting Mary
Dreier, spokesperson for the lobbying group in Albany for protective
labor legislation.^^ Their position is unstated here, though it appears that
they concurred. A few months later, they noted that an Indiana study
showed some women working eighty-eight hours per week and com¬
mented, "Indiana is, moreover, not the only state with inadequate laws to
protect working women and children." Using this evidence as a further
argument for the ballot for women, they added, "There are still Senators
who maintain that each individual state has made such provisions for the
protection of its women that it is unnecessary for the U.S. Senate to put a
ballot in the hands of women."^®

The NWP preferred to emphasize the need of both sexes for the legis¬
lation, as is demonstrated by their comment on the minimum wage cam¬
paign in New York State, in which they described the wages for women as
"almost unbelievably low." Sixty-five percent of the women in 417 facto¬
ries surveyed received less than $10.00 per week, when $15.00 was the
minimum cost of living for one person in New York. The NWP (as well as
the NAWSA) were sensitive to the fact that the minimum itself was usu¬
ally calculated differently for women than for men, since the minimum
standard for men was estimated not for an individual, but included depend¬
ents. They concluded:

Employers should be forced to pay all workers at least enough to live
upon decently ... A further effort to equalize the position of women
and men in industry is being made in New York through the effort to se¬
cure a law granting an 8 hour day to women. Men workers have set up
this rule ... through their organizations. The women up to the present
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have been unable to do this. We look forward to the day when obvi¬
ously just regulations like a living wage and a short working day will
be granted to men and women alike without discrimination of sex.^'

These arguments either accepted the legislation or linked it to the
vote for women. It was not until May 1919 that any hint of unfavorable
consequences of these laws found its way into print in the NWP news¬
paper, although women printers had been fighting to have themselves ex¬
empted from the no-night-work law for years. The immediate issue that
brought the question to the fore was the wholesale firing of women rail¬
way workers. These workers had worked as subway guards, "conductor-
ettes," ticket sellers, and ticket collectors for a brief period during the
war. The Brooklyn Rapid Transit Company dismissed nearly three hun¬
dred "conductor-ettes" and ticket agents without notice and without refund
for their uniforms, which had cost them $18.00, and blamed their dis¬
missals on the law prohibiting night work for women from 10:00 P.M. to
7:00 A.M. The NWP article in May commented cautiously, "Whether or
not the women will make a fight to retain their jobs has not been deter¬
mined. It is a question whether the law was in favor of women or just
exactly the opposite."^®

In March 1920, columnist M.L. Obenauer aired the dispute fully for
the first time, although she was cautious regarding her conclusions. She
noted that the controversy over protective labor legislation had grown
because during the war women had entered many previously male fields,
and the past uneasiness over the "bracketing of adult women with children"
had broken out into the open. She said that "a certain class of wage-
earning women [were] making an insistent contention that a woman's
chance to learn a living is as essential to her welfare as protection while
she is earning it," and that they demanded that laws not jeopardize it. These
working women were backed, she claimed, by certain groups of non-wage-
earning women whose political slogan was "No favors, no handicaps."
Before the war, two-thirds of the women in manufacturing worked in about
six industries, where "the restrictions imposed on the employment of
woman labor were not such, on the whole, as to make it profitable for such
industries to substitute men for women." In the rest, women were

regarded as interlopers by their brother workers, [and the] laws that
put the grown woman in a losing race with a grown man for a job
were passed usually with the sanction of the public, frequently with
the approval of organized labor, and without much protest on the
part of the employers, who depended principally on men.
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There was not much opposition from women workers either.
Obernauer stated that protective labor legislation did not distinguish

between conditions which were dangerous to both sexes and those which
were a danger to women specifically "because of a woman's physical organ¬
ization." For instance, grinding or buffing trades did not involve heavy
physical labor, but the metallic dust particles were dangerous. Most states
therefore had guards required for such machines, "yet women [were] for¬
bidden in some states from operating them." On the other hand, foot
treadle ironing machines commonly found in steam laundries were an

especial health hazard for young women because of the weight required
and the awkward leaning position which the workers had to assume for
hours on end without respite, and yet no law barred these machines nor
limited who (that is, by age or sex) could use them. Similarly with the
mangle in such laundries. This work was unskilled and low paid, and the
women operators were "not in competition with men" for these jobs. In
other occupations, employment of women was prohibited where they
were in competition with men, and in that case, protective legislation for
women "only [served] to bar them out of the occupation in many places,"
instead of placing restrictions appropriate for both sexes to "do away
with the conditions prejudicial to health." Noting other inconsistencies
and incongruities in state laws. Obernauer concluded that there was a
need to question "the basis for determining the degree of protection essen¬
tial to the health of the adult woman without unnecessarily curtailing her
choice of employment or needlessly handicapping her in competition for
advancement."^1

Thus, by the time the woman's suffrage amendment to the Constitu¬
tion was ratified, the NWP was in the process of changing their position
regarding protective labor laws for women. While it was unclear whether
an equal rights amendment would do away with these laws for women,
the NWP had turned their attention from getting the vote for women to
the passage of the amendment, which would have prohibited any dis¬
crimination or distinction on the basis of sex. When challenged by the
Women's Trade Union League to clarify their position, Alice Paul appar¬
ently equivocated, saying first that the equal rights amendment would
not do away with protective labor laws for women, and then, that it
would do so and that that would be all to the good.^^ There was evidently
some division of opinion within the executive committee of the NWP,
because they refused to commit themselves publicly during this period.

By 1923, the NWP had resolved the conflict over their position and
had begun an intensive campaign for the equal rights amendment and
against all protective labor laws for women. The NWP had to clearly
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distinguish their position against all such legislation from opponents on
two fronts. Organized labor and social reformers attacked them for being
unrealistic with regard to the needs of the working woman or for being
outright antilabor. They were also accused of ignoring innate biological
differences, especially motherhood. Their weekly journal. Equal Rights,
documents their legislative efforts, as well as their responses to criticisms
of the proposed amendment in clear, cogent arguments that appear very
modern in tone. They also came out in opposition to various bills for
minimum wages, special working conditions, and prohibitions that applied
to women only.

Equality, Not Restrictions, for Working Women

The NWP Declaration of Principles states: "Women shall no longer
be barred from any occupation, but every occupation open to men shall
be open to women, and restrictions upon hours, conditions and remuner¬
ation of labor shall apply alike to both sexes."^^ For each specific issue
involved, the Woman's Party responded on two fronts. First, they argued
that the concept of special privilege for women was inherently unjust, no
matter how benevolent the measure appeared to be, and secondly, they
demonstrated that the particular measure in question was a handicap and
a disservice to women in ways which they then specified.

The principle of equality for both sexes in labor legislation, as in
other issues, is opposed to the idea of privilege, which contains the assump¬
tion that women are incapable of defending themselves. To those who
claimed that the inequality, frailty, and dependence of women was innate
and could not be legislated away, the answer came in a heavily sarcastic
editorial:

Those who would maintain the status quo forever invoke either
Nature or the Deity to prove their case. Particularly in connection
with the emancipation of women. Nature, both human and other¬
wise, has been put under a terrific strain. "You cannot obliterate the
natural differences between men and women by act of legislature,"
people used to say, in combatting woman suffrage, and then they
would go on to show how Nature herself had ordained the home and
not the polling place as the sphere of woman. Very discouraging,
very upsetting, for Nature is a hard thing to overcome.

Then, after women got the vote, they pointed out, "The sun rises and sets
just as if the eternal order had not been disturbed at all!"^ Noting that
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the focus had now shifted to married women's alleged need for protec¬
tion, they advised the "naturalists" to "take a little of their own medicine;
to open their biological eyes a trifle wider to the facts of Nature and to see
if the female of the species necessarily becomes a parasite as soon as she
takes unto herself a mate."^®

The often-repeated argument that women's natural biological func¬
tions make her weaker was mocked in an editorial entitled "Invalids?"
which stated that the natural bodily functions (estrus cycle) of women
should not be looked upon as pathological. The article noted that argu¬
ments against equal rights saw woman as a "semi-invalid";

Maternity of course accentuates the malady, but even in the unmarried
it is there, obstinately, persistently, recurring as does the moon at
regular intervals. Womanhood is regarded as a sort of intermittent
malaria, or relapsing typhoid, or chronic gall-stones, keeping stead¬
ily on in cycles until it is time to buy a coffin.

Noting that women athletes could compete successfully without interfer¬
ence from their normal bodily functions, the article concluded: "In no
other animal than the unnaturally clothed, unnaturally repressed human
female does the oestrus cycle parade under the guise of invalidism. Nor
does a normal function appear as abnormal save in the minds of those
who have been educated to so regard it."^^

Arguments of the NWP during this period unequivocally rejected
the notion of any inherent, genetic disability that might form the basis for
"protecting" women through law, as the more conservative NAWSA had
argued. They also refused to concede that man's greater physical strength
justified such measures. An article written by a doctor addressing the
issue of physical strength contended that although men are usually stronger
than women in industrial countries, the difference is probably environ¬
mental, since "girls do not have the opportunity for the hyperactivistic
life that small boys lead." He continued: "With the astounding develop¬
ment of automatic machinery physical strength by and for itself is rapidly
losing its former important position as a significant aspect in homo in-
dustrialensis." The logical thing to do then, would be to determine the
strength necessary for the job and then hire individuals who conform to
these limits.

The main thrust of the doctor's discussion was the relative physio¬
logical limitations of each sex in industrial conditions. He pointed out
that inguinal hernias, for example, do not occur in women, although oth¬
ers do, especially among multiparous women, and this fact constitutes a
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real difference in physical capacities which affect job performance. He
said that menstruation does not impair mental functioning and only affects
about 5 percent of a woman's physical functions, a weakness which could
be overcome. The "psychological" difference—that women can do "rapid
repetitive motions" better than men, again, the doctor advised deciding
on an individual basis. He concluded, "The physical, physiological and
psychological differences between men and unmarried women do not
demand special health standards for women." The doctor cautioned, how¬
ever, that the conditions of "potential or actual motherhood wholly pre¬
vents absolutely equal competition in industry of married with unmarried
women as well as with men." He concluded, "An intelligent solution of
this problem is neither simple nor obvious."^^ He was referring here to the
practical difficulties faced by women with small children before and after
childbirth, however, rather than to any innate disability. This testimony
was closer than most of the articles that the journal printed in justifying
any limitations upon the work of married women at all.

Although they favored equal treatment of men and women in gen¬
eral, the NWP were not blind to the special problems facing married
women with children. They saw this condition not as an individual hand¬
icap to be faced by each woman separately, but as a social cost that ought
to be taken into account by intelligent social policy, which, they contended,
had nothing to do with the principle of equality before the law: "There is
an overwhelming social need for an intelligent treatment of maternity as
a fixed social charge . . . The Equal Rights amendment will not hinder the
progress of true maternity legislation any more than it will interfere with
soldiers' bonus measures." Maternity legislation would not be inequality
of treatment between men and women. "It merely involves inequality of
treatment between the mother and non-mother, just as the soldiers' bonus
involves inequality of treatment between the veteran soldier and the civil¬
ian but not between men and women."^®

[Since] women make a significant contribution in motherhood ... [it
is time that] we now recognize that the welfare of the race demands
special pre-natal care and it may not be long before we grant women
compensation for the burdens involved in maternity. But how unjust
to hamper all women at all times in securing economic freedom under
the guise of protecting motherhood.®'

Motherhood itself was sometimes seen as an almost sacred, mystical state:

The contribution which women make to the race through mother¬
hood is greater than any gift that men can bring. This fact is eternal
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and should be recognized . .. Soldiers have received pensions and
even bonuses not applicable to men at large. Why should not moth¬
ers receive adequate compensation, also?''®

They then came out in favor of some measure like an "Endowment of
Motherhood" which would be available (but not compulsory!) to moth¬
ers who wished to stay home with young children.

The NWP thus maintained a logically consistent position that women
were to be considered the equal of men regarding jobs in a competi¬
tive market. At the same time they defined pregnancy and childraising
as a specific condition that affected some but not all women and that
merited appropriate measures. Although the NWP usually stuck to this
position, on occasion they were not above capitalizing on the notion
that women had superior qualities by virtue of their sex which were
too valuable to be confined to the home sphere: "It is as if within their
very fiber women had certain instincts that are not yet developed in men,
and these instincts are at the moment of the greatest possible impor¬
tance to humanity, for they represent the concerns of civilization, and
they repudiate brute force."'' The specific issues which the journal dis¬
cussed—night work laws, minimum wage legislation, prohibitions against
women working for a specified period before and after childbirth —were
discussed with all these assumptions often only implicitly present; ex¬

plicitly, the NWP combatted the legislation on its own terms, arguing
that it was in fact no protection, but a genuine harm to the group it
purported to help.

In response to various state laws which prohibited night work for
women, the NWP's position was that if this restriction were desirable it
must apply to both men and women. The Woman's Party officially took a
neutral position regarding the desirability of any kind of labor legislation
in general, whether for men or women:

The Woman's Party is not a labor organization and does not pre¬
sume to say what is the best method of improving labor conditions—
whether by organization, by legislation, or by reconstructing the
form of our society. The Woman's Party simply demands that what¬
ever the method adopted it not include any discrimination based on
sex.'^

Labor laws assume women are weaker, and in the present system, to be
weaker means to be exploited:
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To conceive that in the sharp and bitter competition ordained by the
present organization of industry [the weaker] will get the preference
in salary, hours or position is to admit a complete mis-apprehension
of the mainsprings of business. Weakness predicates exploitation.
This is an axiom of the capitalist system.^^

The NWP also accepted "freedom of contract" as an argument against
protective laws, an outlook which tended to weaken rather than strengthen
their position, since they thereby admitted the competitive, exploitative
nature of work under capitalist industry. They cited favorably one as¬
semblyman's opposition to the New York night work bill on the follow¬
ing grounds:

The right to work is one of the human liberties that should not be
infringed in the case of a woman any more than in the case of a man
. . . We must not consider the adult female as a ward of the state, but
we must give her the same freedom of contract and the same right of
selection or choice that we give to men.'*''

The NWP in the two arguments just cited were standing on both
sides of the fence. They were arguing that the weaker party is always at a

disadvantage under capitalism (and thus not equal), while at the same
time they were arguing for "freedom of contract" for women and men
(which is predicated upon formal equality between the bargaining parties—
the individual worker and the employer). By 1924, the "freedom of
contract" argument and the laissez-faire doctrine associated with it had
been almost abandoned by the courts even for labor legislation intended
for men.

The NWP argued that the legislation regarding night work had been
a hardship for women. The New York law forbidding work in various
occupations for women after 10:00 P.M. had succeeded in having women
at soda fountains and candy counters replaced by men for the night shift.
Women proofreaders and linotypists were similarly put out of their jobs,
and only "after untiring effort, the women got themselves exempted from
the law and were then able to regain their employment."''®

These laws were also condemned for their overall effect on the labor
force, since they meant "narrowing the labor field which women [could]
enter and forcing them to compete with each other in an even more
restricted area than that formerly open to them." If these night work laws
are justified on health grounds, they stated, then the Scandinavian exam¬
ple of restricting night work for both sexes was the best answer. If it
is claimed that it is unsafe for women to be out alone at night, then



The Suffragists 113

"the solution is to make the streets safe instead of barring women from
night occupations."^^

As further evidence for the harm done to women by exclusion from
certain employments, the NWP cited the Wisconsin law prohibiting women
from working in the state legislature. "When we examine one by one each
of the "privileges' and 'the protection' women are supposed to enjoy, we
find that in practically every case it is really the man, not the woman,
who is protected." Under the Wisconsin law, "men holding paid positions
under the legislature [were] 'protected' from the competition of women
for these positions." The NWP argued that legislators, as males, could be
expected to continue to defend their own groups' self-interests, and that
"so long as men are in control, they will continue, often unconsciously, to
legislate in their own interest." Therefore, women need not fear equality
with men under the law, since they "may rest assured that this difference
will be to their advantage, even though the different law is passed ostensi¬
bly for their 'protection.'"^^

Minimum wage legislation for women was another area that was

opposed by the NWP, as discussed in chapter 4. Although several states
had minimum wage laws for women, their constitutionality was never
clear. One of the main arguments in favor of special legislation for women,

including minimum wage, had been the lack of unionization of women
compared to men. Since unorganized women workers were weak and at
the mercy of employers regarding wages and hours, the legislation was

justified as a substitute for their own collective action, while men were
expected to gain improved conditions through self-effort. The basis for
this argument —that women were less organized then men—was attacked
as factually incorrect, and the NWP attempted to refute the "fallacy" that
a significantly greater percentage of women were unionized.^®

Who benefited from the alleged protection was also at issue. One
writer noted that Commons and Andrews (noted experts in labor laws)
referred to protective legislation as laws that "protect men in their bar¬
gaining power," that is, that favor men, not women and children. The
effect was to severely limit women in "their competitive industrial life."
The author preferred to stress the cooperative aspect of labor: "Now what
the worker really needs is not less competition, but greater solidarity. If
men and women stood together they would no longer be competing with
each other."^'

The NWP's opposition to protective labor laws for women placed
them in the camp of the employers when legislative hearings on labor
bills affecting women were being debated, and provided employers with am¬
munition in their fight against the bills. Nowhere in the NWP's literature
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is there recognition that this position might place working women them¬
selves in a dilemma, or that it might present a conflict of interest in their
own support for working women's rights. Instead, they joined forces with
the Women's League for Equal Opportunity, which was led by women

printers but which had a conservative, laissez-faire approach to labor
issues (see chapter 6).

By contrast, the group of women reformers which did have a labor
orientation, the Women's Trade Union League (WTUL), developed their
position from the starting point of working women's need for unioniza¬
tion. Gradually, they came to emphasize at least as strongly the need for
labor legislation for women, and came into direct conflict with the NWP
supporters as well as with the one group of working women which opposed
protective legislation for women. The WTUL will be considered next.



Chapter Six
The Women's Trade Union League and
Protective Labor Legislation

Introduction

The Women's Trade Union League (WTUL) was one of the most active
proponents of protective labor legislation for women. It occupies an inter¬
esting position with regard to the labor movement and the women's move¬
ment, and many of the tangled relations between the two are reflected in
the internal inconsistencies and dilemmas which the WTUL faced.

Formed in the United States in 1903 as a group devoted to the goal
of organizing women into trade unions and making unionism "respecta¬
ble" for women at a time when it was only quasi-legitimate for men, the
WTUL's membership consisted of "wage-earners and also women of inde¬
pendent means."^ By recognizing and incorporating two classes of women
as members, the league (both here and in England) claimed to have "cut
across the classes," and was "a women's organization" which included
trade union consciousness as an integral part of its purpose. WTUL mem¬
bership consisted of working women and "allies," and the conditions of
membership for the two differed; working women had only to show a
paid-up union card to be members, while the wealthy "allies" paid dues.

The impetus for the league came from the middle-class social reform¬
ers; settlement house workers like Jane Addams were among its founders.
These women faced all the problems inherent in a reformist middle-
class organization which nonetheless wished to maintain the support of
working-class women. They recognized the dangers inherent in trying to
be an organization for working women which was not also of them, and
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throughout their history the WTUL sought out members from the trade
union movement and working women who might assume positions of
leadership within the WTUL.^

An organization with the class makeup of the WTUL is always open
to the charge that it does not represent the "real" interests of the work¬
ing woman, and one of the most frequent attacks against it was that it
was a bunch of upper-class women who purported to speak for working
women without the vaguest notion of what their problems were. This
argument came to a head after World War I over the issue of support for
protective labor legislation for women when the equal rights amendment
was proposed.

Although the main purpose of the WTUL was to support working
women in their efforts to organize themselves and to strike when neces¬

sary, the WTUL also came out very early in favor of legislation to achieve
better conditions for women. Their energies were increasingly devoted to
lobbying in state legislatures for "welfare bills" like minimum wage and
hours restrictions for women.

The WTUL also participated in the growing push for women's suf¬
frage, an issue which seemed peripheral to the lives of working women
but which nevertheless affected them directly as workers. Since the suf¬
frage movement was overwhelmingly middle class but lacked the WTUL's
specific commitment to working women, class differences eroded "feminist"
concerns, and although working women connected with the WTUL may
have agreed with the aims of the suffrage groups, they never felt comfort¬
able working with them. The middle-class members of the WTUL were
also frequently active suffragists, and on occasion could provide a link
between the trade unionists and the suffrage movement.

From its organization in 1903 to 1925 and after, the WTUL retained
its commitment to organizing women workers and offering them strike
support. However, its focus increasingly shifted to promoting labor legis¬
lation for women. The basic perspective of the organization emphasized
the responsibility of middle-class members of the community for indus¬
trial evils, which were becoming increasingly apparent, and their duty to
help ameliorate the exploitation of women workers in particular. The
WTUL's reasons were sometimes explicitly stated in terms of preventing a
possible revolution if conditions were not improved within the existing
system: "If the whole burden of remedying unfair industrial inequalities
is left to the oppressed social group we have the crude and primitive
method of revolution. To this the only alternative is for the whole com¬

munity through cooperative action to undertake the removal of indus¬
trial wrongs."^ The WTUL's platform as stated in 1908-1909 favored equal
pay for equal work, the eight-hour day, minimum wage, full citizenship
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for women, and "all principles of the economic program of the AF of L,"
but they were generally ignored by the American Federation of Labor
(AFL). Most unions apparently ignored the WTUL's invitation "to send
two women delegates from your local union to the National Convention."^
This was not necessarily a deliberate slight of the WTUL in particular,
however, since the AFL was generally disinterested in organizing women
workers. It was the New York shirtwaist makers' strike in the winter

of 1909 that brought the WTUL its first real recognition from organ¬
ized labor.

The WTUL and the Shirtwaist Strikers

Frequently the AFL did not step into a trade until the women had
already organized themselves or had proved themselves worthy by con¬
ducting a successful strike. Alice Kessler-Harris noted, "It could be said of
the early 1900s that Jewish women courted the unions that should have
been courting them."® Before the strike the Ladies' Waist Makers Local
Union Local 25 had a thousand members. Two hundred women workers
were "locked out" when they tried to organize a union, and when they
picketed (legally), they were harassed and arrested. When it actually came
to a strike call at a Cooper Union meeting on November 22, Gompers
and other "official" speakers were the voices of moderation and caution:
it was an eighteen-year-old striking worker, Clara Lemlich, who moved
the assembled women to action and who literally established the strike
by popular acclaim, and the strike became known as the "uprising of the
thirty thousand."®

Even before the strike was officially declared, however, the WTUL
had begun to support the picketing women. Upon hearing of the harass¬
ment by police, the WTUL women joined the picket line. Mary Dreier, "a
woman of large independent means," Margaret Johnson, and others were
arrested by the police.^ (They were let go with apologies when it was
discovered "who they were.")® As soon as the strike was declared, the
WTUL set up an information bureau in union headquarters and provided
speakers, financial support, and good press throughout the strike. Through
the participation of these wealthy women, the cause of the "working girls"
(and their plight during the winter strike) was well publicized.

The issues in this strike were not primarily wages, but union recogni¬
tion, and also an end to some of the more galling practices in the trade.
These included complaints by the women that they were not allowed to
lift their heads from the machine even for a minute, that they had to eat
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while running the machines, and that they were locked in to do overtime.
Many such "little" aggravations "produced such a state of chronic irrita¬
tion" that, although many girls had no personal complaint, they joined
the strike on behalf of those who did.^

Sympathy for the strikers was won on a variety of different grounds,
from simple class consciousness to community responsibility. The fact
that they were such young women who displayed such steadfastness and
militancy was emphasized, and a number of articles described the hero¬
ism of individual strikers.The fact that the strike was run by women
and for women, with a minimum of male intervention, was also noted.
William Mailly observed that in each shop a few girls were the leaders,
mostly those who were better paid and had fewer grievances, and that al¬
though most strikers were Jews, who predominated in the shirtwaist shops,
nonetheless three thousand Italians struck with them. He particularly
noted the minor role played by men, "both in numbers and direction," a

phenomenon which, he contended, was something new (although the union
officials were men). This fact, he felt, was symbolic of how deep was the
movement of women for greater political and economic recognition.

The contemporary analyses of this strike could not avoid seeing and
being impressed with the dedication, solidarity, and spirit of the women
workers, and the inescapable conclusion was that they were quite capable
of sustained, organized efforts in a strike situation without assistance
from male trade unionists. Support from middle-class reform groups, espe¬
cially the WTUL, was frequently emphasized as a factor in their success.^^

College students from Vassar and other elite colleges also joined the
picketers. They defined their concern for the women workers in terms of
community interest in having healthy citizens, but also stated that the
"mothers of the future generation" needed to be supported in their strug¬
gle for better conditions. The workers' own interests and their class con¬

sciousness was played down.

Unions and the WTUL Reformers

Organized labor was less congratulatory of the WTUL, however. The
American Federationist, the official journal of the AFL, viewed the shirt¬
waist strike in New York as a sign of the times for unionization, since these
workers had not responded to union organizers in the past. The journal
noted that it was the better workers who were the best strikers, and that
help from "prominent people" was a factor.^^ It made no mention of
the WTUL.
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The AFL journal also gave space to the views of reformers like Ida
Tarbell, who saw a "new solidarity of society" in the strike. Impressed
with the strikers' unity, she stated that by striking they were "working not
merely for themselves but for society as a whole,"" and also saw the
strike as an example of women aiding women. By coming together grad¬
ually and forming into unions, thousands of girls could obtain shorter
hours, more pay, and better sanitary conditions. This victory was impor¬
tant because "these girl workers of today [would] become mothers of
tomorrow"; therefore the unions were protecting the life of future genera¬
tions as well." Unions, in this view, take the place of disruption and
disorder; this position in fact mirrored the accommodations the unions
were making as they successfully organized in the garment industry.i^

This view of unionism, according to which the "worker has just as
much right to bargain collectively as the employer has,"i^ stressed the
disciplinary effect that unions had on worker output and reliability, which
could easily be shown to benefit the employers in the long run as well as
the workers. The emphasis of the reformers on the "community benefits"
of better working conditions was not necessarily at odds with the union's
own rationales.

There was always considerable resistance on the part of labor to
bargaining away their "right to strike," however, and throughout the pro¬
tocol era this issue evoked the most resistance to arbitration from both
sides. The leadership of the WTUL did not always view the strike weapon
as a necessary aspect of collective bargaining. Margaret Dreier Robins,
for instance, while extolling the virtues of unionism because it fulfilled
the need for self-government in industry and promoted fellowship, felt that
the strike was "the only weapon of unorganized workers" but that "union
men and women should use the strike weapon only as a last resort."^^

Since the league was committed to furthering the AFL and no other
labor organization, they sometimes were put in the embarrassing position
of denying assistance to striking workers who were outside the AFL or
else of supporting an unauthorized strike which the AFL was trying to
end. This was what happened in the Lawrence textile strike in Massa¬
chusetts." It was organized by the Industrial Workers of the World (IWW),
while the AFL union leaders counseled moderation and a return to work.
The WTUL organizers had to either break with the AFL leadership and
side with the strikers, or refuse relief to the strikers, whose position was

desperate. Their dilemma was that the IWW was an important part of the
strike, and although the local WTULs were affiliated with the AFL, the
national organization was not.

After four weeks of the strike, when the WTUL did decide to act and
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relief headquarters were established, they were hampered by their affilia¬
tion with the AFL. According to the Boston league members, they "with¬
drew from relief work . . . because they felt pressure was being brought to
bear upon the strikers to go back to work as a condition of relief." They
had "given aid to people who had not accepted the settlement if the need
was great."^' There appears to be confusion about whether, after the United
Textile Workers Union accepted the settlement, relief was given to all or

just to those who returned to work.
The league was conscious of its ambiguous position regarding the

labor movement in another instance. After the Triangle Shirtwaist fac¬
tory fire, which claimed up to 145 lives of young girls who had been
locked into the factory when the fire broke out, the WTUL visited girls in
the hospital and worked with the unions around the issue. However, the
league secretary reported that she felt she had made a big mistake in
acting as a member of the league and helping to call a citizens' meeting
which was not initiated by organized labor. She felt that this action might
have compromised the integrity of the league in its relations with organ¬
ized labor; "The League composed as it is of two groups of people, union¬
ists and sympathizers, is in danger of creating a feeling that the latter
look for strength to other forces than labor and thus by interference deny
the very reason of the League's existence to help labor meet its situations."^

This sensitivity to labor issues was unusual among reform organiza¬
tions of the period, and the WTUL seemed to take delight in pointing out
other organizations' derelictions. The WTUL frequently received publicity
notices from groups like the New York League of Women Voters. The WTUL
notified these groups that they refused to post the notices because there
was no union label on them.^i But the WTUL also found itself on the re¬

ceiving end of this criticism during the WTUL National Convention, when
they were criticized for not having a union label on printed matter used
by delegates. They appealed to the Brooklyn Union Label Department
to get them women's apparel for their delegates that did have the label.
(This request proved impossible to comply with, since only women's shoes
had the label and this outlet only carried men's clothing.The Brooklyn
Labor Council duly reported this lack of a union label to its organization.

The WTUL and the Suffrage Movement:
Relationship with Working Women

A more serious issue, which highlighted the labor orientation of
the WTUL, was the question of their support for the women's suffrage
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amendment. There was no liberal, labor, or radical group which openly
opposed votes for women (although some felt that the vote was barely
relevant to real change for the working class). Since both wings of the
suffrage movement were overwhelmingly middle class, they recognized
their limited contacts among working-class men and women, and sought
the support of labor-oriented groups like the WTUL. Sometimes the
women trade unionists agreed to support an organized suffrage campaign,
and this arrangement, considered a "loan" of the trade unionists to the
suffrage cause, was undertaken with a kind of mutual recognition of the
ways in which each group could further its own ends. Thus the New York
league suggested that one of its working women members, Margaret
Hinchey, "be given the [suffrage] campaign for . . . October to work for
suffrage."" Hinchey was distinctly uncomfortable when she attended the
Suffrage Convention, and wrote to Leonora O'Reilly that the whole con¬
vention consisted of "ladies," and that "not a word of labor [was] spoken
at this convention.""

Working women were rarely active in suffrage groups, although some,
like Rose Schneiderman, were better able to bridge the gap and attempted
to act as an interpreter of working women. Schneiderman said that her
primary reason for wanting the vote for women was to make politicians
listen to women. When striking shirtwaist workers asked the mayor to
stop police brutality, they were not listened to, but the men chauffeurs
were heeded, and the difference was the vote, Schneiderman contended.
She said she was "a Socialist and a Trade Unionist who looked upon the
ballot as a tool in the hands of working women with which, through
legislation, they could correct the terrible conditions existing in industry.""
Schneiderman added that she "did not expect any revolution when women

got the ballot, as men had had it all these years and nothing of great
importance had happened. But women needed the vote because they
needed protection through laws.""

Schneiderman did attempt to make the suffragists understand what
working conditions were like in a factory so that they might better under¬
stand the apparent lack of interest of working women in the vote. She
spoke before the Suffrage School in Washington, D.C., describing what
industrial working conditions were like with examples of industrial dis¬
eases in chemical industries, fumes, and lead poisoning. She said, "1 hold
that the humanizing of industry is woman's business. She must wield the
ballot for this purpose."" Schneiderman maintained that the long hours
which women worked, the "nerve exhaustion" which resulted from mod¬
ern inventions, piecework, and homework were the reasons for working
women's absence from suffrage meetings. She said;
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Some of you . . . are saying that the working women are not taking
part in this great suffrage movement, and that they are not coming to
the fore as they should . . . how can they? Working nine, ten hours a
day and then on their return home attending to their home duties,
where is the time for them to take active part in even a suffrage
movement? Many times they have to stay in the factory and work
through the evening, they cannot make engagements without the res¬
ervation that they can break them if work calls. And when these
women join their union, attend their meetings, and pay their dues, they
are doing more for social betterment than any other group that we
know of. They are getting their suffrage training [i.e., in leadership].

Schneiderman here is obviously trying to interpret the lives of working
women to this group of suffrage women, whose ignorance of the condi¬
tions of daily life for poor, unskilled working women was nearly com¬
plete. She concluded: "So once again I call upon you women to stand
ready to help the working woman. Not to ask her to come out and help
you get woman suffrage, but to go to her and offer her your help to win
woman suffrage."^®

Although Schneiderman was a union organizer and official in the
WTUL (and later WTUL president), she contributed actively to the suf¬
frage cause, and if this involvement did not seem to bother the women

unionists, it did bring her some criticism from the left. The socialist. Max
Fruchter chided her for her emphasis on suffrage to the neglect of social¬
ism, claiming that trade unionism, suffrage, and socialism all wanted the
same thing, and that socialism was the most "far reaching" of them all.
You cannot serve two gods, he told her:

You either work for socialism and as a consequence for the equality
of the sexes, or you work for woman suffrage only and neglect social¬
ism. Then you act like a bad doctor who pretends to cure his patient
by removing the symptoms instead of removing the disease itself . . .

If the question of woman suffrage is not a sex question, but as you
stated a class question, where is the logic of class consciousness to
ask a professional politician for aid?^'

His letter assumed that they were in agreement on all three aims, includ¬
ing socialism. In fact, Schneiderman moved further away from socialism
and closer to the "trade unionism pure and simple" of the AFL as her
official involvement in the labor movement and the WTUL deepened. She
increasingly emphasized the need for legislation to improve the working
conditions of women, and also emphasized their frailty and the need for
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such legislation specifically for women.
The WTUL journal. Life and Labor, consistently supported suffrage

causes and reported suffrage activities in its pages, making the connec¬
tion between suffrage and the needs of working women.The WTUL's
activities in suffrage organizations were frequently on behalf of NAWSA,
and its members criticized the more militant wing of Alice Paul, siding
with NAWSA when the split over the equal rights amendment finally
came.^^ Middle-class members of the WTUL may have felt more at home
with the suffragists than did women of working-class origins, but some of
the working women clearly felt an obligation to work for suffrage even

though the suffrage organizations may have regarded them as something
akin to noble savages. The connection between the powerless condition
of women in general with no vote, and women as workers needing spe¬
cific kinds of legislation but with no vote, was too obvious to miss. The
suffrage issue, then, was the intersection of the needs of women as women
and women as workers, and the WTUL, which contained woman of all
classes, could help bridge the gap.

The WTUL and Male Unionists

The primary focus of the WTUL, however, was to work on behalf of
women as workers; therefore the relationship between working women
and men workers and unions was an unavoidable concern. The WTUL's
stated aim was to organize women into trade unions and the AFL, but the
existing male unions frequently discouraged or outright forbade women
from joining them. (The position of organized labor will be discussed
more fully in chapter 7.)

The opposition of men seemed especially incomprehensible to the
WTUL organizers when women were undercutting wages and being hired
as a source of cheap labor instead of men. The WTUL organizer Agnes
Nestor reported to the New York league her experience of speaking with
150 men cigar workers at one of their union meetings:

There was a great deal of opposition to the organization of women —
the same attitude we find so often in the New York locals—an attitude
of resentment to the women entering the trade, and a want of con¬
fidence of the women's ability to organize. We urged on the local the
fact that the women were capturing the trade, and the only way for
them to protect themselves was to organize. They at last agreed to form
a committee for consultation. We have heard nothing from them.^^
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By contrast, any evidence of interest on the part of men workers was
eagerly related. A letter from the WTUL secretary informed Nestor that
the secretary and Schneiderman had had a "special meeting with the trade
union men, which was very well attended." The secretary continued, "We
believe that for the first time, we are going to be able to get some real
cooperation from them."^^

Efforts to organize women on the part of the AFL unions were fre¬
quently half-hearted when attempted at all; the lack of success which
sometimes followed was used as further evidence that women were un-

organizable. The WTUL exploited every chance to prove otherwise —

and the conduct of women strikers gave them plenty of evidence of the
courage, dedication, and spirit of women involved in union organizing
and strikes.

The problems came after all was quiet again — the newly formed locals
had most trouble staying together in times of relative peace. Schneiderman,
struggling to keep the White Goods Union organized after a strike (1908-
1909) was settled, commented that organizing women was different from
organizing men, and suggested that they had not "considered seriously
enough the joyless life of the working woman." She added, "Perhaps, we
have not done all that is necessary to make the labor organization a
social as well as an economic attraction."^"* This idea was picked up by
others, and the International Ladies Garment Workers Union (ILGWU)
did found Unity House, a country resort for its members which was ini¬
tially scoffed at by male unionists but who then asked to use it.

Organizing women into trade unions was sometimes considered the
main means of forcing improvement in working conditions for women,
and sometimes also seen as a means of getting legislation passed that
would then benefit all women workers, organized and unorganized. In an
uncharacteristic gesture of support, John Mitchell of the AFL sent greet¬
ings to the WTUL 1909 convention, stated his conviction of the need to
secure more protection for women workers, and added:

I am equally convinced that the solution of the problem depends
entirely upon the organizing of women workers in trade unions. \Vhile
splendid work in their behalf is being done by various associations,
yet permanent relief and permanent remedies must come from the
actions of the women themselves . . . As their numbers increase, the
struggle for existence and for tolerable conditions of employment
becomes more intense.^®

Gompers also preferred to emphasize the need to organize women workers
into unions rather than to use legislation. And Schneiderman, although a
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staunch supporter of all protective legislation at the time, commented
bitterly on the failure of a large part of these laws to pass the New
York legislature:

Trade Union organizing, with collective bargaining and strikes if nec¬
essary, will do more to protect the women workers of this State than
appeals to a reactionary legislature led by an 18th century manufac¬
turer ... A two-week strike of all women laundry workers would
accomplish wonders . . . Personally, I shall advise the executive board
of the TUL to make no more appeals to the Legislature as it is consti¬
tuted at present. It is humiliating.^^

Appeals to unionize stressed the similar situation of workers as a

group rather than the differences between men and women. Frank P. Walsh,
in an editorial in the WTUL journal, reaffirmed the primacy of trade
unionism; "I believe all legislation and all political 'reforms' are pretty
hopeless and meaningless without it."^'' Gompers asserted: "Women work
in industry side by side with men. Their relations to industry and their
relations to employers contain no elements different from those of men's
relations. Industrial protection and industrial betterment with freedom
involve no element that differs from problems of men. Economic organi¬
zation is the hope of all."^®

Thus,unionization was sometimes seen as the common factor unit¬
ing men and women workers, and appeals for women to organize were
not made on the basis of their sex, but to them as members of the work¬
ing class with interests in common with other workers. As can be seen,
this "solidarity" of workers (especially women and men workers) was
frequently more mythical than real, and differences in method of organiz¬
ing as well as the fact that women were seen as competition for "real"
workers, that is, men, tended to undermine this view.

Legislation as a Complement to Unionization

Unionization for women was seen by the WTUL as part of a broader
effort to improve working conditions, with organization and legislation
as two means to the same end. Margaret Dreier Robins made the follow¬
ing comment on an expose of industrial conditions of women workers:
"The right arm for this work is union organization and the left arm is
social and industrial legislation. The two combined can abolish every
industrial evil that exists today."®'
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Although the AFL did not support legislation for men workers, the
WTUL supported protective laws for women right from the beginning. In
a report to the New York league by the Legislative and Law Enforcement
Committee, they pointed out that organized workers were also in a better
position to help enforce such legislation: "Speakers have told of the value
of organization not only from the point of view of bettering wages and
hours of work, but also for its value in compelling employers to enforce
Fire Laws and those Factory Laws governing conditions of work."'"'

The WTUL grappled with some of the practical difficulties of organ¬
izing specific groups of women, such as workers in candy factories, a

particularly low-paid industry which the WTUL tried to organize (gener¬
ally unsuccessfully) throughout this period. Women in these factories
worked from 8:00 a.m. to 6:00 p.m., and longer during Christmas, for
$9.00 per week in 1919, while male machinists worked an eight-hour
day. Many of these workers were old, Italian women; the rest were young
girls, and there was no enduring union. Since the employees did not seek
better conditions, the WTUL felt that it would be "through more social¬
ized legislation that the improvement of these factories [would] come, at
least for some years."''^

No potential dangers to jobs of working women from this kind of
legislation were foreseen in the earlier period. The only drawback men¬
tioned by Mrs. Raymond Robins at the 1911 convention was the possibil¬
ity of judicial nullification, that is, repeal of the laws by reactionary courts,
and "inefficient and partial administration" of them."*^ The convention
recommended extensions of the legal limitations of hours per day and per
week, and "legal minimum wage law for sweated industries."^^

From Unionizing to Legislating

Throughout the early period (until about 1914), the arguments for
protective legislation hinged upon the need to protect women from exploi¬
tation by employers, and since this protection could not be accomplished
through unionization alone, legislation was considered a logical alterna¬
tive. It was not seen by the WTUL as a means of removing women from
jobs in which they might be in competition with men.

In fact, during a period of high unemployment in 1914, when the
accusation was made that "the entrance of women into industrial life
has brought about the appalling conditions of the unemployed," Rose
Schneiderman answered indignantly: "The assertion is made without rea¬
son . . . why do we not shift the blame upon the child? There are over two
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million children employed in industrial work in our country today. They
have taken men's jobs, so why put the responsibility upon woman?"^^
Women, she countered, were more adversely affected by unemployment
than men were, since they were concentrated in unskilled, nonunion jobs
and were "not physically strong enough to endure privation so long as
men." She maintained that "you could no more put woman back in the
home as her sole haven than you could turn back the clock of progress."'*^
She stressed the need to find employment for all who needed it, male or
female. She also argued that even married women, whose employment
was frequently curtailed by employers, had a right to work. "Business
and matrimony do not go together," said the vice-president of a Chicago
bank, who defended the bank's policy of automatically discharging women
who got married. Schneiderman charged that one explanation for the
policy of the bank in question was that they found that they could pay
less to young, unmarried girls. Many employers did discriminate against
married women, including the New York Board of Education, to which
policy she responded; "And 1 think it's the most ridiculous thing! ... [A
woman] does not need to spend the entire day with her own little ones.
As to the temporary absences that just occur at the time of her children's
birth, those have only been seized upon as a pretext for dispensing with
her services

Schneiderman maintained that "marriage should be no bar" to work¬
ing, and refuted the claim that women were taking jobs needed by mar¬
ried men or unmarried women. She noted that no married man whose
wife worked would consent to quit in order that "some poor unmarried
man" might work. Rather, she said, "What we do want is shorter working
hours, which will give every one a chance, and higher pay, which will
mean a living wage for every worker."^^

The vehemence with which Schneiderman articulated this posi¬
tion in 1912 and 1914 contrasts sharply with her later views on the sub¬
ject, and is a real index of the shift in focus which occurred within the
WTUL. In 1924 —after the war period, when women had been employed
at a whole range of jobs previously closed to them, after women had won
the vote, and at the height of the debate over the equal rights amendment —
Schneiderman, speaking at an Albany hearing in defense of protection
for women in industry, stated that women cannot do "the same work as a
man," and that "equal rights cannot keep them in work for which they
are physically unfit." In 1912, by contrast, she had emphasized that indi¬
vidual aptitude should determine the work women do: "It seems to me
that it is simply the question of fitness which should decide whether or
not a woman should take or hold any particular job."^® By 1924, she had
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also decided that women, even if they were individually fit and able to
hold a "man's" job, should not be permitted to do so; "And the women
who are strong enough to work beside men, and who want to work at the
same hours of the day or night and receive the same pay, might be putting
their own brothers, or sweethearts, or future husbands, out of a job."^'
Schneiderman was at that time vice-president of the National Women's
Trade Union League and president of the New York organization.

Initially, the WTUL had concentrated on unionizing women. Grad¬
ually, they came to define their mission in terms of lobbying for protective
laws, including those which prohibited women from working at certain
jobs.^ These laws began to be justified by women's relative weakness, as
health measures that were needed more by women than men, and by
stressing the importance of healthy women for the future of the race.

At the same time, the effects of these laws, which did displace women
from industries they had previously been in, came under increasing attack
from the women affected. As a result of the no-night-work laws, women

printers were thrown out of their jobs; this group of workers then formed
the most contentious opposition to protective labor legislation and were
a constant thorn in the side of the WTUL. After the war, women were

also fired to make way for returning men in a variety of jobs, including
that of streetcar conductor in several cities.

Opposition to Protective Labor Laws from Working Women

After the no-night-work laws were passed in New York State in 1914,
a small but determined opposition developed among women printers.
These women succeeded in having the restriction lifted for themselves,
and during the postwar years their organization actively opposed all pro¬
tective labor laws for women. They found support from the National
Woman's Party, which, as indicated, opposed the laws, and also from
manufacturers who opposed all restrictions on their labor force.

Immediately after the passage of the night work bill, the women in
publishing put the WTUL on the defensive. A league representative who
spoke before the Bookbinders' Union on January 4, 1914, reported
as follows:

[They] hold us responsible for the enactment of the night law and we
were asked to speak on the platform with other people to explain
what was to be done with the women who had been thrown out of
work. 1 told them the League had not been responsible for the passing
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of the Bill, but when there had been danger of it being repealed
one of our workers had gone and spoken in favor of the bill ... 1 told
them that the one remedy was organization, and that in the case of
all good things, the few suffer for the good of the many.^^

Abram Elkus (lawyer and counsel of the Factory Investigating Commis¬
sion) was also present at the meeting and promised to see what could be
done to save the jobs of those women adversely affected by the law.

The WTUL position, that the laws were beneficial even though a
small number of women might be adversely affected by them, was reiter¬
ated in the league's support for the Radice v. New York decision in 1918.
Radice had employed waitresses after 10:00 P.M in violation of the law.
(He lost on the grounds that "protection of the health of women [was] a

subject of special concern to the state," and that night work was bad for
health.) The WTUL commented, "The mere fact that in some instances
individual hardship is experienced under the statutes is no way control¬
ling as to its constitutionality. Neither is it class legislation because the
law applies equally and with the same restrictions."®^

Frances Perkins, then a member of the State Industrial Commission,
argued similarly in defense of the night work bill: "We talked of those
who opposed this bill . . . 'Some people always suffer during an industrial
change'." Perkins said, "When I investigated conditions immediately after
the passage of the bill [three years previous] I found that 100 women
were inconvenienced by having their wages cut down. But the other
400,000 were unmistakably benefited by it. Under the circumstances, the
100 inconvenienced should be sports enough to stand it."®^

The WTUL was consciously calling for sacrifices from a sector of
working women for the good of the rest; what is interesting is that this
kind of "sacrifice" evoked such impassioned opposition by the women
affected, while the "sacrifice" called for by straight trade union activity,
like organizing and striking, was greeted very differently by the workers.
Opposition from women who were undeniably harmed by the law did
not cause the WTUL to doubt their position regarding the positive value
of this law. Instead, they hardened their stand and attacked the working
women who opposed it, who in turn lost no opportunity to attack the
WTUL for being middle class and ignorant of the needs of real work¬
ing women.

Although the night work restrictions had been passed several years
earlier, the effectiveness of the League for Equal Opportunity (the women
printers' organization) was felt primarily after the war. In 1919, the Wom¬
en's Joint Legislative Conference (an umbrella organization which included
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the WTUL and which lobbied for passage of protective laws), informed
the New York league that the opposition to "our bills" had organized a
letter campaign to legislators, employers, and working women. Incensed,
the WTUL tried to get the women printers thrown out of their union. In a
personal conversation with a Mr. Douglas of Typographers Local No. 6,
they learned that all they could do was take away the printers' union
cards, but that would be difficult because the printers were not claiming
to speak for the union in their actions. At hearings for the Lockwood
eight-hour bill in Albany during April 1918, Rose Schneiderman and two
hundred other people lobbied in support of the bill, while the opposition
came from the Telephone Company, the railroads, and members of the
Typographical Union. This last group, according to the WTUL, "used all
their spare time in speaking against the labor bills or in lobbying for bills
breaking down the labor laws for women," and the league notified the
Typographers Union of this fact, adding that the women speakers had
"made slanderous attacks" on the WTUL itself.

The WTUL also felt it necessary to write to Mary Anderson, a former
member who was then in Washington, D.C., with the government, telling
her of the three women of No. 6 "and warning her against them, as they
had written her relative to night work."^^ During this time, the WTUL itself
had been "especially busy . . . with legislative work," and had sent out 677
letters during October 1918 to candidates in the New York election stating
their own platform and asking the candidates to state their own position.®^

That the dissident women were an effective opposition to the protec¬
tive laws or had at least sown a small amount of doubt in the minds of
otherwise favorably inclined lawmakers can be seen from the correspond¬
ence with one assemblyman, who wrote asking the New York league "who
these persons are and what the organization [League for Equal Opportu¬
nity] is in the name of which they speak?"^® The WTUL responded at
length to him, defending their own credentials in supporting working
women and attacking the opposition:

It is an organization started some time ago by the discontented women
in the printing industry, who were making more money working
nights than they could working days.

I think it would be fairly conservative to say they consist of
about a few hundred women. The WTUL, whom they spend a good
deal of time in reviling, is an organization which has been in the field
since 1903. It has an affiliated membership of 60,000 trade union
women . . . which [at a conference in January, 1918] went on record
as favoring our entire legislative program. It would seem to me that
the answer in that is enough.
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The writer added that the "very best opinions and minds of the entire
civilized world are against them, and organized labor itself, in the person
of the State Federation of Labor."®'

Not only did this maverick group of women workers cause the WTUL
problems with legislators, but they also created strains in the WTUL's
relations with the labor movement. The Philadelphia Typographical Union
No. 2 notified the WTUL that it had "decided to sever its connection with
the WTUL, and to withdraw its delegates and all further financial assis¬
tance." The letter gave no explanation for the action; the league replied to
the union president, William Young, as follows:

We are, of course, aware of the connection between this action and
the fraternal delegate who misrepresented you at our National Con¬
vention. Should you really care to know the real character and
motives of this woman you could get the information from plenty of
the members of your own International who have known the harm
she has done the labor movement in New York this long time.®°

In this instance, the union followed the lead of their women mem¬

bers who opposed limitations on their work. In another case, where the
union and the WTUL allied in favor of restrictive laws, the group of
women streetcar workers affected accused the WTUL of acting against
the interests of women by supporting "the men's union, not the women."
The WTUL had contended that the Amalgamated Street Car Workers
union had favored the bill, and that it also represented women. The WTUL
asked in a letter to Miss Mary A. Murray, president of the Brooklyn
Rapid Transit (BRT) Equal Opportunity League, "Is it not true that a BRT
official made the statement that bill or no bill the BRT would not employ
women as conductors once the war ended?" The league's secretary con¬
tinued that it was strange to still hear the argument that working women
don't want protective labor legislation when a conference in Albany "which
was composed exclusively of working women" with delegates from thirty
organizations endorsed both an eight-hour day and a minimum wage
bill. The WTUL would only believe they did not want such bills when
"large representative groups of working women such as these [could] be
gathered and [could] go on record as opposed."®^ The women streetcar
workers sent an open letter to the Woman Citizen making the follow¬
ing charges:

[The WTUL] well knows of the treachery of the Union of the Amal¬
gamated Street and Electric Car Workers toward the B.R.T. women.
Yes, it did favor the Lockwood-Caulfield Bill, it also took the women's
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money, asked them to go on strike, and after strike was won, had
the audacity to print a pamphlet starting over their own signature
that men wouldn't stand for the women coming back on the cars.
Did they give the money back that they had taken from the women?
No, yet Maud Swartz asks did they not represent women? The his¬
tory of the Amalgamated in their bitter fight on women all over the
country is answer to those question.

Another group of workers affected by the bill, elevator operators,
were not organized. Therefore it would have been very hard for them to
express themselves on an elevator bill; when consulted, however, they
had "complained bitterly" of the long hours and poor working condi¬
tions, according to representatives of the WTUL.

During the postwar period, women who had been temporarily hired
during wartime were let go afterward, regardless of whether or not they
had actually replaced men, or men were rehired in those industries. One
writer stated in the WTUL newspaper that women streetcar conductors
were hired "not because there [was] a real shortage of men, or to replace
employees who [had] gone to war, but to punish men for their strikes in
1916." The writer stated that the women were "getting used as a threat to
keep the men 'well-disciplined' and to prevent the spread of union organi¬
zation among them."^^ The writer, a special investigator for the American
Association of Labor Legislation, said that the women were receiving
27<r per hour, while male "common laborers" were receiving 35t per
hour. Since the women's work was not regulated, they worked ten-hour
shifts or longer and did night work, with its "moral danger," for young
girls especially:

But even if hours were shortened there are many objectionable fea¬
tures in women's work on New York street cars . . . crowds in rush
hours are especially large, and . . . are not noted for their good man¬
ners. A woman would find it hard to handle disorderly persons.
Then there is the moral menace and the health dangers from con¬
stant standing.^

This writer favored prohibiting women from the job altogether, which
the New York league pointed out was contrary to their own position;
"The League stands for the protection of women in all industries, rather
than their prohibition from some industries."^®

In Detroit, the women conductors managed to keep their jobs after
the war because the men had left for better-paid jobs. The women had
been holding the jobs since September 1918 on the same terms as the
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men.^ In Cleveland, by contrast, the women streetcar conductors were
removed at the insistence of Division 268 of the Amalgamated Associa¬
tion of Street and Electrical Railway Employees, who went on strike to
have the women fired. The WTUL protested, saying that the women were
trained workers, despite lack of help from the men; that the women did
not displace men when they were hired; and that there were not enough
men to fill all posts if the women were fired immediately. "The women
conductors of Cleveland are all self-supporting women, two-thirds of them
supporting, also, children or parents. Twenty-six have husbands or sons
in the Army," the league argued. These women had tried to join the union
but had been refused because admission would have given them "protec¬
tion against dismissal."^'' In Detroit also, the men had threatened to strike,
but the terms of the contract in that city differed from those in Cleveland.

This raises the fundamental issue of women's right to equal indus¬
trial opportunity with men, trade union women point out, and they
add, puts squarely up to the Amalgamated Association once more to
choose, on the one hand, between giving the women conductors a
square deal by taking them into the union, and on the other hand,
forcing them to be scabs or starve.''®

This issue raised the basic questions regarding a "right to work" for
men and women both, as well as the subsidiary issue of whether these
jobs were "fit" for a woman. Many of the jobs which had been male
preserves before the war, and from which women were excluded on the
grounds that the jobs were too physically demanding, were in fact much
easier work than what these same women had been doing before, such as

factory work. By comparison, ticket taking for a railway looked pretty
good and also paid much better. During the short period of wartime, the
WTUL took a patriotic stance and declared that women were "thriving
on the new jobs." In an article entitled "Doing the Work of Men," they
noted that the women working in car yards were strong women and bet¬
ter paid than laundry workers, and concluded that it was a question of
individual, not sex, aptitudes. In fact, women could develop "a physique
as splendid as that of her peasant sister in Europe."®'

Although the WTUL supported the war effort, however, they cau¬
tioned against using "false patriotism"^" to "induce women to undertake
tasks which [would] injure them as individuals or as future mothers."^^
The war effort was used to try to nullify existing limitations on women's
work, and the WTUL was active in lobbying against such bills.^^ In New
York State, these efforts against protective legislation were defeated, and
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at Albany hearings on the bills, Melinda Scott, an organizer for the league,
flatly stated, "The chief measure of national preparedness in this country
is that which protects the potential motherhood of the United States."^^
She cited President Wilson's message to labor in June 1917, in which he
urged that protective labor laws not be lost because of the war.

Although the WTUL appreciated that women were being allowed to
enter trades previously denied them, they were aware of the potential for
exploitation and frequently felt that this expanded opportunity was detri¬
mental. For instance, girl bootblacks in Boston wore uniforms called
"pantalettes"; using illustrations, the league commented that these uni¬
forms were "both immodest and ungraceful," but more importantly, that
shining shoes led nowhere, and therefore presented "not so much a case
of substitution [of girls for boys] as exploitation."^^

They also commented on how the war had affected the position of
black women workers, with articles sympathetically calling for "a fair
deal for the colored folks." Ida Wells Barnett, a black activist, wrote that
with men being drafted, white women could work in previously closed
occupations, but not "colored women." She stated that the Negro had
been "intensely loyal to this country, its institutions," and had done the
"hardest and the poorest paid kind of labor," and that now Negroes were
being denied even that. She argued: "America cannot afford to treat the
Negro so. He is too valuable an asset of the nation ... he isn't now in a

position to assert or demand his rights . . . [but] we should see to it that
his family has an equal chance with the white folks" to decent work.^®
Noting the small number of jobs available for black women, the question,
according to Mary Roberts Smith (identified as a Negro with the Chicago
League on Urban Conditions among Negroes), was whether the black
woman would be "permitted to take her place and do her part in helping
to win this war"^®

A later postwar article by Forrester Washington of the Urban League
noted that the war's end meant a loss of jobs for "colored girls," who
were the first to be fired. Chicago, with the third largest Negro popula¬
tion, was "most inconsiderate" in its treatment of Negroes, and only 53
firms out of the 170 that employed Negroes for the first time during the
war represented new occupations for Negro women. The writer then said
that charges that the Negro woman was "less efficient" than others origi¬
nated with prejudiced foreladies; he contended that Negroes were more
efficient than whites and "more intelligent than foreign girls."^

The expansion during the war lasted only a little over a year. Peace
brought with it the concern for jobs being lost and the awareness that
men and women were going to be competing for positions formerly held
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by men only. Van Kleeck noted that part of the danger of firing women
after the war was that this practice "would inject into the labor move¬
ment a new alignment of men workers against women workers.^® One
solution was to claim that "men and women alike have the right to work,"
as the Washington, D.C., Central Labor Union stated. After the war, they
said, employment should be redistributed "so as to deprive no man or
woman of employment, but to redistribute workers, male and female,
according to the new industrial needs."^'

The WTUL was cognizant of the hardship for women who were about
to be laid off, such as those in munitions factories, who were described as

strong women, doing heavy work, but also thinking of their children.
Making good money on the night shift, these women met the demands of
both home and work and, according to the writer who had visited such
women in one plant, took pride in their skilled work. But the question
was, now what? Their men probably couldn't find work yet, and "they
still [needed] to earn war wages." But the ads for women workers read:
"Want supply of women —$6-8 per week" or "Wanted —Women. At pre¬
war wages."®°

In analyzing these shifts, it was hard to say how many women actu¬
ally entered the labor force for the first time as a result of the war. A
survey of one plant indicated that most women had changed from other
trades: 65 percent were from other factories, 25 percent were from domes¬
tic service, and 5 percent were from laundries, while only 5 percent had
not been employed previously.®^ The unemployment problem after the
war, then, was "that the men [were] out and the women [were] in," but
the writer asserted, "Just because tradition holds that the situation should
be reversed, we now recognize the problem as acute." The writer com¬
mented, "A reserve of unemployed is not only a waste of potential energy,
it is a direct menace to the maintenance of a high standard for labor," and
will serve to dilute union labor. We need a policy of "reconstruction," not
"adjustment" for the women workers.®^

The war was followed by a period of reaction which was felt in both
the political and economic spheres. Red baiting became strong, and the
WTUL—which, especially in New York, had cooperated from time to
time with socialists—now resisted attempts to red-bait them. In 1920, at
the height of the repression, the United States Chamber of Commerce
and the National Association of Manufacturers, with the War Depart¬
ment's cooperation, distributed what became known as the "spiderweb
chart." This chart "purported to show communistic connections and influ¬
ences exerted through members of the Women's Joint Congressional Com¬
mittee upon all the national organizations affiliated to that Committee,"®®
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of which the WTUL was an important member. The WTUL forced the
repudiation of the document by the secretary of war, but it continued to
be circulated (see chapter 8.)

The WTUL continued to run articles generally favorable or informa¬
tional in tone about conditions in the Soviet Union following the revolu¬
tion.®^ Quite a few of the active WTUL members, like Helen Marot, were

connected with the Socialists at one time or another, but the league seems
to have emerged from the attacks successfully.

The antilabor legislation forces used the loyalty issue in their cam¬

paigns, however, and opposition to various "welfare" bills in Albany up
through the early 1920s came from groups with patriotic titles. In 1919
and 1920 the eight-hour day and minimum wage bills were defeated
in the New York legislature by organized opposition from the New York
League for Americanism and the Joint Legislative Committee to In¬
vestigate Seditious Activities, headed by Senator Clayton Lusk.®® The
Americanism organization was said to be the name for the Associated
Manufacturers and Merchants in New York State.®®

The Equal Rights Amendment;
The WTUL Defends Protective Laws

In contrast to the National Woman's Party, which ultimately opted
for equal rights for women and opposed protective labor laws for women,
the WTUL did not reevaluate their position in favor of protective labor
legislation, and denied that these laws harmed the situation of working
women. This denial brought them into direct confrontation with their
former allies, the NWP.

In February 1921, the National WTUL's Secretary was able to
write to Maud Swartz that their "apprehensions" about the upcoming
Woman's Party Convention and Alice Paul were unfounded, and she
doubted that the NWP would adopt a program antagonistic to them on
this.®^ When finally confronted with the new position of the NWP
and others who argued for equal treatment of women and for judging
job qualifications on an individual, not a sex-determined basis, the
WTUL waved their credentials as representatives of working women and
claimed that the opposition was not in a position to know working
women's needs.

When the International Woman Suffrage Alliance introduced a reso¬
lution opposing protective labor laws, the WTUL stated:
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There appears to be among middle-class and professional women a
lot of mis-information on the strictly wage-earning and industrial
groups. This form of legislation, far from restricting the opportuni¬
ties of factory workers, has been of great benefit to them by preventing
the employers from exploiting beyond certain limits.®®

When the suffragist Anna Howard Shaw took a position which the New
York league disapproved of, they noted that she hadn't "very much knowl¬
edge of industrial conditions," and that she had simply echoed the posi¬
tion of the hated League for Equal Opportunity in opposing the laws.
They countered, "We are all seeking protective legislation. We have not
come to the point where we believe that women should be free to work in
any industry or in all industries, regardless of the conditions thereof."®'

One of the few letters the league printed which opposed protective
legislation for women, accused the laws, and the WTUL for supporting
them, of taking "the typical anti-suffragist, anti-feminist attitude—i.e.,
that women must 'be protected' and that they must 'shrink' from meeting
men on the level ground of equality." The writer mentioned in particular
the nine-hour bill for office work and the night work ban on morning
papers. She stated;

I found that such work in no way impaired my health, either physi¬
cal or mental ... It is with a sense of ironic despair that women like
myself, who had hoped with the ballot to end the paternal legislation
of the past, contemplate the spectacle of the women's trade unions,
the consumers leagues, and Life and Labor all altruistically and
determinedly beginning the maternal legislation of the future!

She also noted that equal pay for equal work was impossible when "the
hours and conditions of [women's] work [were] hedged about by taboos
and thou-shalt-nots which [did] not apply to the young men with whom
[they were] competing."'"

The above writer was easy to rebut because of her obviously non-
working-class character. Margaret Robins responded that the writer was
a professional woman and an "individualist," and pointed out the nine¬
teenth-century laissez-faire nature of some of her arguments, which
stemmed from a time when "it was believed that government had no right
to determine conditions of work."'^ Rose Schneiderman added, "competi¬
tion among workers is a disastrous thing and only helps the employer,"
and said that if she were a laundry worker she would not think nine
hours was so short a day: "The whole mistake [the writer] makes is in the
idea that there is a career in industry or in the department store."'^
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When the WTUL were forced to justify their position against the
argument that the legislation assumed the inferiority of women, they some¬
times asserted that it tended to improve conditions for all workers in the
industry. Mrs. Robins stated in her address to the First International Con¬
gress of Working Women: "A great advance has been made since the days
when it was felt necessary to plead for the eight-hour day for women

only. The call is now for the shorter day and the human life for every¬
body, man or woman . . . Protection for men as well as woman."'^ They
denied that the equal rights amendment (or the "blanket amendment," as

they preferred to call it) would lead to real, economic equality for women.
Ethel Smith (secretary of the WTUL) argued that, although everyone
believes in justice, we know we cannot achieve it by decrees, and similarly
with equal rights. She referred to the National Woman's Party as the
"extreme left" of the women's movement, a minority with "millionaire
backing" which played into the hands of wealthy men. She contrasted
"the active lobbying of well-to-do women of the NWP" with the oppo¬
sition; "an equality active, but by no means well-to-do" group protesting
against it, which included the WTUL and the American Federation of
Labor.She said that women must not seek equality by "taking away
what one sex has gained merely because the other sex has it not." She
mentioned that the equal rights amendment assumed that social and eco¬

nomic rights were "the same as legal rights, or [could] be secured by
legislative enactment," and she argued; "As a matter of fact, legal rights
may actually defeat economic or social rights. This had been labor's most
bitter experience."'^ Besides labor legislation, the equal rights amendment
would affect a host of other laws, such as a wife's right to her husband's
support; would it take that right away, or extend it to the husband also?
What about the father's liability for an illegitimate child? The amend¬
ment's potential effect on these laws could not be known in advance.
Smith concluded.

Conclusion

The early militant activities of the league, their willingness to join
with working women in strikes and to offer their resources when needed
in a very direct, personal way, gradually gave way to an emphasis on
legislation and lobbying activities. This change happened despite the fact
that while they were hardening their support of legislation for women
workers only, labor laws for all workers were becoming increasingly
acceptable, and some harmful effects of laws for women were becom¬
ing evident.
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Women printers were one group of skilled, organized women who
were harmed by the laws. The WTUL never considered their plight a
serious problem. They were called atypical of women workers and were
criticized for kicking up a fuss about a few jobs lost when the vast major¬
ity of working women benefit from the laws. When women streetcar
workers were also adversely affected, the WTUL contended that it was
not the laws that did them out of their jobs but the men returning from
the war who claimed their old jobs back.

The WTUL also rejected the feminist arguments of the Woman's Party
for equality before the law, saying that it was better to correct inequities
piecemeal as they arose than to undo protections that were vitally needed
by women workers. Although they frequently emphasized the strengths
of women, women's dedication to the trade union movement, and wom¬

en's ability to do jobs beyond those to which they were confined, the
WTUL denied the problematic nature of laws which placed specific restric¬
tions on working women. In fact, the league increasingly defined the ben¬
efits of those laws in terms of women's importance as "mothers of the
future generation": the domestic function of women had primacy over
their position in the labor force.

When forced to choose between better-paid skilled jobs for women
and protective laws which preserved women's status as reproducers of the
future work force, the WTUL opted for the legislation. They saw them¬
selves as advocates of the interests of working women, but the improve¬
ments they sought were always those which would serve to maintain the
existing system, including the family structure, not to destroy it. And the
chief role of women in that system lay in their domestic functions as
reproducers of the labor force, not primarily as wage workers.

When these two positions conflicted, the WTUL chose the course
which reinforced women's secondary status in the work force. The most
striking illustration of this is Rose Schneiderman's complete about-face.
Her unequivocal declaration in 1914 that women, as members of the work¬
ing class, had the same vested rights to their jobs as men did gave way
to her assertion ten years later than women were guilty of "taking"
men's jobs.

The WTUL, as a labor-oriented social reform organization, recog¬
nized the problems of trying to organize women into male trade unions
that did not want them. Their support for the AFL sometimes placed
them in awkward situations, but they consistently avoided the radical
alternative, that is, the IWW. They also did not try to organize women
outside the AFL unions. The role of the AFL itself will be considered next.



These, Our Lamented Dead.



Chapter Seven
The Role of Organized Labor

Should the Wife Help to Support the Family? I have no hesitancy in
answering, positively and absolutely, "No."'

Nor do I wish to be understood to be opposed to the full and free
opportunity of women to work whenever and wherever necessity
requires.

Samuel Gompers,
January, 1906

Introduction

The welcoming handshake with which organized labor greeted
women in industry had been lukewarm at best. Ambivalence or outright
hostility toward women workers permeated the early statements of many
of the early male craft unions. By the turn of the century, however, women
were a permanent and growing part of the industrial work force, and
organized labor's statements, if not their underlying attitude, had softened
somewhat to allow that women perhaps could be granted admission to
the fraternity of labor if their place were carefully circumscribed. Men
worked for a living as a matter of course; women worked out of "neces¬
sity" or "misfortune."

In fact, this position had a side of truth to it —young girls worked
until they married (or had children) and then quit, whenever possible, to
take care of the children, husband, and house. If they returned to work,
their household responsibilities did not cease but were added to their
wage labor, a combination which made for long days of work. This fact
was taken for granted. Small children might help with housework; the
husband, never. The demands of the present-day women's movement
to spread the joy around when it comes to housework were completely
outside the realm of discussion throughout the period under considera¬
tion here.

The actions of male unions indicated their commitment to uphold the
prevailing situation, in which women were responsible for the reproduction
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of the labor force within the home; their treatment of women
workers indicates how peripheral to the wage labor force they considered
women workers. Male-dominated unions accepted differential wage scales
for women on the one hand, and on the other made little serious attempt
to organize women into unions. Their goal was to make men's wages
adequate to support the family, and although they recognized that women
worked out of necessity and sometimes were the sole support of a family,
this recognition did not cause them to change their views.

Although women represented at best about 20 percent of the work
force during this period, they were either completely absent from most
major industries, like mining and steel, or were majorities or sizable minori¬
ties in a few, like the ladies' garment industry and the printing trades. For
the vast majority of men, women were not likely to be co-workers or

potential competition for jobs, and were therefore a negligible factor
in industrial life. Only where women were a major part of the trade,
or becoming so, was there likely to be any discussion at all of their
"proper place."

For the most part, labor unions had far more pressing problems than
deciding what to do about women workers. The opening of this century
saw the beginnings of a frontal attack on organized labor by the National
Association of Manufacturers, the forceable breakup of craft unions in
the growing steel industry, and a decline in union membership after 1904
from which the AFL did not fully recover until about 1911. In addition,
the growing strength of socialist movements and the Industrial Workers
of the World (IWW) posed another threat to conservative leadership within
the AFL. Politically, there was pressure from the left to form an independ¬
ent labor party as in Britain, which meant that the AFL needed to formu¬
late an alternative strategy which would demonstrate their power while
remaining within the existing two-party structure.

Faced with all these issues of survival, the AFL was concerned with
other issues than with organizing women workers or with lobbying for
legislation on their behalf. It was probably not until the beginnings of the
war effort, when women were going to be used in place of male labor in
many industries, that there was real concern for their status.

The labor organizations which will be examined here include those
that were the most influential, such as the AFL, and those which are of
interest because of their unique situation with regard to women workers,
namely the International Ladies Garment Workers' Union (ILGWU) and
the International Typographical Union. The special situation of a group
of women printers who were thrown out of their jobs as a result of
the no-night-work law in New York State will also be considered. The
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relative involvement of each of these organizations in the passage of
labor legislation, at either the state or national level, will be assessed to
evaluate whether they were instrumental in working for protective legis¬
lation for women workers. Of particular concern will be the attitude of
these unions toward women as workers and as union members of the
trade. Both the ILGWU and the printing trade unions were members of
the AFL; the differences between their approaches and the AFL will also
be considered.

The American Federation of Labor

The AFL emerged as a craft-based organization in opposition to the
declining Knights of Labor in the 1880s, and Samuel Gompers was its
head by the turn of the century. Throughout this period, he remained its
leader until his death in 1924, and its policies are virtually inseparable
from his own views and pronouncements. Gompers was vehemently anti-
Socialist, he was opposed to the establishment of a labor party or inde¬
pendent political power for the union (although this opposition did not
preclude lobbying for labor objectives at both state and national levels),
and he concentrated on economic gains for a limited sector of skilled
craft workers. He viewed the large mass of unskilled workers as a threat
to be neutralized in whatever way possible, and favored exclusion of Chi¬
nese immigrants.

On the other hand, Gompers worked closely with top corporate lead¬
ers, through his membership in the National Civic Federation, to develop
procedures of accommodation and conciliation with the growing power
of monopoly capital. For this effort he gained their approval of unionism,
provided it was the "right" sort that opposed "unauthorized" strikes or
socialist rhetoric. His relations with the National Association of Manu¬
facturers (NAM), by contrast, were implacably hostile. They were The
Enemy. They were the ones that had him convicted of sponsoring an
illegal boycott against Bucks Stove & Range Co. (owned by the NAM
head. Van Cleave), and who successfully opposed all his anti-injunction
efforts in Congress in the prewar period.

The position of the AFL was important because it represented organ¬
ized labor to the public and to political leaders, and Gompers was the
AFL personified. During the early part of the period, the extent of labor's
power was unclear. It was not known whether there was a "labor vote"
despite the absence of a labor party, or whether the lobbying power of
the AFL was strong enough to gain its objectives. By the beginning of
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World War I, Gompers was established enough to be included as a mem¬
ber of the war policy board (Council of National Defense) represent¬
ing labor.

The AFL's views regarding women workers and the desirability
of protective labor legislation for women are important because these
laws were ostensibly designed for the protection of working women.
Some unions viewed the laws mainly as a way of eliminating women
from trades in which women competed with men, and their rationale
for promoting the laws will be discussed. How much of the impetus for
these laws came from organized labor, and how did labor unions jus¬
tify their position? Their thoughts about women's commitment to the
trade compared with women's obligations in the home will be examined
in this chapter.

Legislation and the AFL

In the United States, unlike England and other European countries,
the dominant part of the labor movement was generally suspicious of
using legislation to improve wages and working conditions.^ By contrast,
in England, it was axiomatic that trade unions should seek to use parlia¬
mentary measures as one means toward their ends, according to the Webbs
and others. Although laissez-faire doctrines were also used there to pre¬
vent labor legislation, their effect was of short duration. With the emer¬

gence of the factory system in the nineteenth century in England, the
demand for statutory limitation of the working day grew.^ The Webbs
pointed out the difficulties of legislative strategies: after endless commis¬
sions were appointed to study an issue, bills were drafted and reworked,
and so forth, the outcome was the minimum possible concession to pub¬
lic opinion and workers' demands. It was, however, a relatively perma¬
nent form of agreement, uniform for all districts, and "once any regulation
has been adopted, it becomes practically impossible altogether to rescind
it," so that the rule slid more likely "up" than "down" from the workers'
point of view.^ This is the other side of the legitimation problem (discussed
in chapter 1} which these reforms generated.

In the United States, the AFL, with its craft-union base, perferred to
gain hours limitations primarily by collective bargaining. In each case in
which hours were legislated for a limited sector (for example, for public
employees, or women and children), the result was less of an improve¬
ment than some of the highly organized crafts had been able to secure by
contract. In almost classical laissez-faire logic, the AFL and Gompers
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disclaimed interest in legal regulations or invasion by the political sphere
into the economic realm, which was the province of the trade union.
(This issue will be discussed more fully below.) But Gompers was very
much concerned with those aspects of the political arena which were vital
to the existence of unions and which provided the milieu within which
collective bargaining could take place. If labor were to have its hands tied
by anti-injunction laws, antitrust indictments, yellow-dog contracts, and
"iron-clad" oaths (for example, that the worker will not join a union),
then the very means by which unions function would be destroyed.

Until the beginning of the war, this was the major concern of the
AFL. Their major lobbying efforts, the prime targets for attack, centered
around these issues. Although protective legislation for women workers
was being passed by the states and being tested in the courts (for instance,
Muller V. Oregon was being appealed through the courts in 1907), there
is little or no mention of these cases in the union's official writings.

The two most pressing legal problems for the AFL from the turn of
the century until about 1914 centered on employers' prosecution of unions
for being a conspiracy in restraint of trade (illegal under the Sherman
Anti-Trust Act) and the use of court injunctions aimed at preventing
picketing and striking. This legislation is qualitatively different from pro¬
tective labor legislation (whether for women or men) because it is aimed
at unions per se, rather than conditions of works for individuals. In this
country, a labor union has always been a legal organization (unlike in
England, where the nineteenth-century Anti-Combination Acts made them
unlawful). But the activities of unions came under strong attack, and the
law, which was ostensibly framed for the purpose of limiting the forma¬
tion of corporations and trusts, was first used against labor. According to
the meaning given to the "conspiracy" doctrine, acts which one person
could legally do could be harmful and illegal when done in combination
with others. Strikes (quitting work) easily came under the provisions of
the Sherman Anti-Trust Act according to this interpretation, and so did
boycotts.'' This use of law again demonstrates the futility of analyzing
legal doctrines as abstract principles in isolation from the social context.

Gompers denied that the union was being un-American by using the
boycott, noting that American revolutionary patriots also used it. The
trust itself, he stated, was "a logical development of the present economic
era," and it was futile to try to oppose it. The union, however, "while not
a trust [was] just as inevitable and logical a development as the trust
itself," that is, it came out of the same economic conditions.^ But unions
were to be distinguished from trusts, he contended, in reasoning that he
repeated intermittently until the Clayton Act of 1914 exempted unions
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from most Sherman Act provisions.^ The court held differently, however,
and in December, 1908, three AFL officers were found guilty of contempt
and sentenced to jail. (Litigation continued until 1914, when the decision
was ultimately overturned by the U.S. Supreme Court on a technicality.)

In addition, the Adair case, decided by the Supreme Court in Janu¬
ary of 1908, held that an act which had made it unlawful to discharge a
worker because he joined a union interfered with the employer's liberty
of contract. These legal decisions, combined with an aggressive open shop
campaign by National Association of Manufacturers' employers and oth¬
ers, meant that belonging to a union was legal, but that the worker could
be blacklisted or fired for joining up, and could not strike, boycott prod¬
ucts, or try to get others to join the union. The anti-union campaign of
1902-1904 had borne results.

These adverse decisions by the courts meant that the AFT had to act
quickly to get favorable legislation exempting them from these penalties,
or face an uncertain future. At the same time, there was growing pressure
from the Socialists and others within the AFL who were dissatisfied with
the results of the nonpolitical, "nonpartisan" policy of the AFL to find an
alternative strategy. But Gompers's antagonism towards the employers
was fully equaled by his sarcastic denunciations of Socialists Eugene Debs,
Hillquit, and others, and he frequently lumped them together.^

By 1908 the AFL had assessed the two major parties and had con¬
cluded that the Democrat Bryan was more favorable to labor than the
Republican Taft, and advised the labor vote to support the Democrats
fully. (Debs, who also ran as a Socialist, of course, was not considered.)
Taft's victory showed the inability of the AFL to deliver the vote even
where it had sizable membership.

These were the pressing concerns of Gompers and the AR during
the period before 1912. Open hostility to organized labor by the courts
and the federal government dominated their attention. It was during
this period that the case of Muller v. Oregon was appealed and won.
The Supreme Court, which upheld the validity of the Oregon ten-hour
law for women, was the same court that was busily finding all activi¬
ties of labor unions subject to injunction or sanctions under the Sher¬
man Act. Clearly, the Court did not view an hours law which infringed
upon the right of employers' and female employees' freedom of con¬
tract as a serious threat, but organized labor's use of the strike and
boycott was severely dealt with. During this period (before the com¬
ing of a Democratic administration in Washington), it appears that even
conservative craft unionism was viewed as an unnecessary and possibly
dangerous development.
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The AFL and Women Workers

Prior to World War I, the AFL barely gave lip service to the need to or¬

ganize women workers. Almost nothing appeared in the official AR journal
about them until the shirtwaist strike of 1909-10. In 1906 there appeared a
"Women in Unions" series, which discussed women's participation in different
trades. For example, the Cloth Hat and Cap Makers' Union was described,
and the gains made through unionization were stressed. Each process in
the trade had a union, with separation of jobs by sex. Unionization, initi¬
ated by women themselves, achieved a decrease in hours from twelve-hour
days at home and more at night, to eight- or nine-hour days and no home¬
work, and the pay went from $5.00 to $7.00 per week, the author claimed.®

Another article, by Professor John Commons, described women in the
meat packing industry. Women entered the trade around 1876 along with
fathers and brothers, but were not then "competition" for men workers.
But these Irish-, German-, and English-speaking girls were replaced by
newer immigrants, and by 1894 and 1904 they evidently were considered
competition. Women worked soldering cans for lower pay, and in April 1905
the girls formed a women's local. Commons noted that they did not fight
speedup like the men did. Women worked by piecework (which encourages
self-induced speedup), and they also expected to work "only a short time in
the industry . . . their chief object [being] to earn as much money as pos¬
sible and then leave the industry for homes of their own."' Another article
noted the lower dues and lower benefits for women, who were organized
into separate locals of the Bakery and Confectionary Workers' Union.^°

Typical of the AFL approach to women workers in this period was
the discussion by Eva McDonald Valesh of the New York Federation of
Women's Clubs. Valesh argued that the AFL had been the only force in
society to help the working women and that unions were even more nec¬
essary for women than for men, since women were "physically weaker and
temperamentally less fitted than men to combat the strain and tension of
modern industrialism." The opinion which both the writer and the union
shared was stated as follows: "The AFL realizes that the normal place for
women is in the home. Much of the most valuable work done by the
Federation is in the direction of gaining such conditions for men workers
that it will be possible for their wives and daughters to remain at home."^^
Since women would continue to be wage earners, Valesh also stated;

It is criminal negligence to permit [them] to sacrifice health, mental¬
ity, and life itself to the shortsighted policy of the employer who
does not realize that kindly and just treatment of employees brings
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its rewards in dollars and cents, as well as in the consciousness of
contributing to the welfare of humanityd^

The editor of the American Federationist never permitted so patronizing
an analysis of the condition of men wage earners to appear in its pages.
Welfare inorfc—the employers' term for installing clean rest rooms, cafe¬
terias, and sanitary provisions —was usually scorned by unions as a

paternalistic substitute for unionizing, but it was favorably described
by Valesh.^^

During this period, the Women's Trade Union League was beginning
to take an active part in the women's labor movement, and one notice of
their convention by Mary McDowell, WTUL vice-president, did appear
in the American Federationist. She discussed the question of separate
unions for women, and agreed that women "must pay equal dues to receive
equal benefits" (most women members paid lower dues and received fewer
benefits). She suggested the possibility of a "marriage dower" for women
to offset their temporary status and to insure that they would also get
some benefits from the union.It is not surprising that in his end-of-the-
year report to the twenty-seventh annual convention of the AFL (1907)
Gompers stated, regarding organization of women workers, "Some prog¬
ress has been made . . . but it has not been of such a character as to be
gratifying or satisfactory."^®

The AFL and Unionizing Women

Until about 1909 there was little mention of protective legislation
for women workers. The only legislation of working conditions (distin¬
guished from legislation concerning unions) which concerned the AFL
was the passage of an eight-hour law for workers in federal employments,
where the wage contract was in essence a contract with the government
and hence could be differentiated from other types of hours legislation
for workers. This bill was successfully opposed by employers during the
prewar period.

In 1909, however, after the AFL convention, which made the usual
resolution favoring women's suffrage, the union also called in a gen¬
eral way for organizing women workers, noting that there were 600,000
textile workers, of whom 60 percent were women and children. This was
a situation which made it very difficult to rely on organization. An ar¬
ticle in the AFL journal mentioned that since the union realized that
women and children were "largely dependent upon legislative action
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for an amelioration of their present condition," uniform laws were to
be recommended.^^

The union dutifully mentioned the need to organize women, and one
writer stated (in a speech to the Women Bookbinders' Union) that the
only way for women to better their conditions was through unions: "The
right to vote is not half so important as the will to organize." Women
were to be found in virtually all trades, the writer noted, and asked:
"How, therefore, can we longer talk of 'a woman's sphere'? Who can fix
its boundary?"^'' She said that women sometimes hesitated to pay dues to
a union because they figured they would quit and get married, but the
writer cautioned that this view was very selfish, and that such a woman
would not be a good wife or mother either. Furthermore, in marriage,
they thought they would be on "easy street," with an electric clothes
washer and convenience foods, but she warned them that these foods
were not wholesome fare, and that even though the labor-saving devices
might give us leisure, women should continue to be productive after mar¬
riage. She concluded:

My last word to you is—go on with work of some kind. Go on being
helpful. Go on being producers. Go on being breadwinners, whether
you are single or married. Work, work, work! . . . Support your
unions! . . . Don't wait for better legislation. Don't wait for philan¬
thropic friends. Don't depend upon outside effort to alter your con¬
dition. Get together among yourselves and hustle and win out as
self-supporting independent women.

One wonders how this polemic on the dangers of leisure was greeted by
the bookbinders, who were at the time working twelve-and fourteen-
hour days or longer during the busy season.

The official AFL view of women was that, properly speaking, they
ought not to have to work at all. In 1906, Gompers had stated:

At least in our country, generally speaking, there is no necessity for
the wife contributing to the support of the family by working ... In
our country, rich and fertile as any in the world, producing wealth in
such prodigious proportions, the wife as a wage-earner is a disad¬
vantage economically considered, and socially is unnecessary.^'

Gompers was voicing the generally held view that, although many women
did have to work, this situation was only temporary, and that they were
only hired in the first place because they were cheap labor. Although
it would be nice if they joined unions, this hope was not realistic, and
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perhaps the best thing for them would be some kind of legislation, as
for children.

This kind of thinking was temporarily shaken by the events in New
York during the winter of 1909. The striking shirtwaist workers, most of
whom were young and foreign-born women, showed such steadfastness
and courage that even the AFL had to take notice. The strike of twenty
thousand shirtwaist workers was not union led and did not arise from a

union initiative. The ILGWU only had about five thousand members at
the start of the strike and gained in membership as the strike gained force
as a consequence, not as a cause, of the militant actions.^" The American
Federationist commented that it was the better workers who were the
best strikers, not the most downtrodden, and added that the women

received help from the upper class and "prominent people" as well. No
mention was made of the role of the WTUL in organizing strike support
or in joining up members for the union.

Ida Tarbell called the shirtwaist strike an important achievement;^^
Elisabeth Marbury called it a cry to women still without unity. Marbury
continued, this kind of action, with thousands of girls coming together
gradually and forming unions to gain shorter hours, more pay, and more

sanitary conditions, was valuable because "these girl workers of today
[would] become mothers tomorrow," and hence the union was protecting
the life of future generations.^^ The AFL had recognized the militancy of
women workers only when it could no longer be ignored. But its basic
analysis remained unaltered.

The first real recognition by the AFL of a campaign for legislation
affecting women workers was a discussion by Alice Henry of the passage
of the Illinois ten-hour law. Illinois had passed an eight-hour law in 1893
which was declared unconstitutional two years later; the ten-hour bill
was subsequently passed and upheld in 1910. Several accounts state that
it was supported by all organized women, who lobbied effectively on
behalf of an eight-hour bill in Springfield but were forced to accept a
compromise bill calling for a ten-hour limit. Henry gave credit to the
efforts of the WTUL.^"

By 1911, the AFL began to carry reports of organizing activities
among women workers in department stores and other occupations, stat¬
ing that the organizing was proceeding rapidly and that working women
were gaining a new spirit of self-reliance which had a natural outlet in
organization. Rose Schniederman and a new American organizer had a
promising future, the American Federationist predicted.^® Then, in the
wake of the Triangle Shirtwaist Company fire, both women trade union¬
ists and the WTUL relief committee organized the protest demonstration
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and also the relief work. This activity was heralded as "the most remark¬
able of its kind" by any workers in this country.

AFL Attitude Towards Labor Legislation

Following the Triangle fire in 1911, public outcry (which included
strong support from the Socialists) led to the formation of the New York
State Factory Investigating Commission, which included Gompers as a
member. The purpose of the investigation was to propose "remedial legis¬
lation" in the areas of factory safety and sanitary conditions, and to secure
the health and welfare of the workers. The investigation considered both
the physical plant (fire hazards, ventilation, and other factors) and the
conditions of employment of the workers, and it succeeded in pushing a
number of regulatory measures through the New York Legislature.

The American Federationist continued to downplay the importance
of legislative remedies for adverse working conditions and emphasized
the need to confine efforts to the economic sphere. In a discussion cover¬

ing a convention of the WTUL, which noted the increasing attention given
to trade unionism among educated, intelligent women, an article added;
"But in the haste to remedy wrongs quickly, it is a temptation to work
along the line of least resistance rather than wait upon slower and better
methods." The proper course would be to organize for industrial better¬
ment and freedom.The above statement of position appeared while
Gompers was a member of the Factory Investigating Commission.

As the war in Europe was slowly leading to American involvement,
by 1914-15 its effect was being felt in industry. A special assessment of
the AFL membership was ordered in January 1914 and was to be used to
organize women workers in recognition that they were becoming a per¬
manent part of industrial life.^® The AFL remained ambivalent about
whether legislation for women was desirable, however.^' A new issue (for
the United States), minimum wage legislation, raised questions which
remained unresolved throughout the period. The 1914 AFL convention
showed "great diversion of views" but remained uncommitted; while
Gompers opposed minimum wage legislation. In July and August, in tes¬
timony before a U.S. commission, he stated the following AFL position:

The AF of L is in favor of fixing the maximum number of hours of
work for children, minors, and women. It does not favor a legal
limitation of the workday for adult men workers. The unions have
very largely established the shorter workday by their own initiative
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. . . The AF of L has apprehensions as to the wisdom of placing in the
hands of the government additional powers which may be used to
the detriment of the working people. It particularly opposes this pol¬
icy when the things can be done by the workmen themselves.^"

Throughout the next year or so, as the war drew closer, Gompers contin¬
ued to emphasize that relying on legislation was a sign of weakness both
moral and otherwise, and that "the history of all attempts to fix hours of
labor or wages by laws, maximum or minimum, for the workers gener¬
ally, shows that they resulted in shackling the workers with bonds that
had to be broken before further progress could be made."^^

Gompers argued that legislation could lead to a false security that
could damage the union, and he cited the fate of the New York bakers,
who had succeeded in getting a ten-hour law passed around the turn of
the century. The bakers agitated for the law and thought when they got it
that the bakers would realize the value of organization and join up. "But,"
they said, "we had to find out very soon that we had made the mistake of
our lives, as from that day on the members dropped from the organiza¬
tion." Only through organization did bakers get the shorter workday,
said a Bakers' Union official.^^

Finally, Gompers argued that legislative methods were indicative of
a deeper, underlying weakness which was dangerously close to socialism.
In a moralistic editorial entitled "Self-help is the Best Help," he deplored
the tendency for people to seek a law to correct every evil;

Whither are we drifting? There is a strange spirit abroad in these
times . . . Whether as a result of laziness or incompetency there is a
steadily growing disposition to shift responsibility for personal prog¬
ress and welfare to outside agencies.

What can be the result of this tendency but the softening of the
moral fibre of the people? When there is unwillingness to accept
responsibility for one's life and for making the most of it there is a
loss of strong, red-blooded, rugged independence and will power to
grapple with the wrong of the world and to establish justice through
the volition of those concerned.^^

Undoubtedly, part of the reason for Gompers' intense antipathy to
legislative methods came from his fear that such methods would become
linked with the formation of a labor party with socialist objectives. A
British M.P. was given space in the January 1915 issue of the American
Federationist to state the following opinion of the textile industry in his
country: "The greatest activity for the Labor Party prevails among the
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workers in those districts, trade union organization is weakest, wages are
lowest, and general conditions of employment are poorest." The conclu¬
sion was inescapable: "The workers cannot be saved; they must save them¬
selves. The shorter workday for the unorganized and for women is a

problem of organization. Let us not be beguiled into short-cut methods
that lead into the quicksands of lethargy imposed by legislation."^

Gompers was attacked directly by the Socialist party for the view
that the eight-hour day should be gained only through economic efforts
and not through legislation. He in turn attacked the Socialist Party for
being "the instigator back of propositions to secure the eight-hour work¬
day in private industries by legislation" and for trying to get the unions
to support them in this.^® Gompers cited a list of trades that had an eight-
hour day and argued that in state and federal employment it was union
power that got the legislation.

Gompers was willing to go along with labor legislation for women
and children, as noted (and willing to take credit for its passage).^^ The
kind of law which this barrage of propaganda was directed against was
the industrial boards' power to regulate wages which existed in Australia
and New Zealand. These boards sometimes were empowered to arbitrate
and mediate labor disputes, included antistrike provisions, and had broad
powers to regulate labor conditions. They came under severe attack over
a period of months by the American Federationist and were seen as a
kind of precursor to socialism by Gompers. An article on the working of
the industrial boards in New South Wales began the first sentence with
the quotation: "Socialism makes provisions for everything except liberty."^''

These attacks on the wage board system (which was currently being
passed by several legislatures in the United States but with powers to set
wage rates only for women workers) were accompanied by scathing polem¬
ics against the Socialist newspaper the New York Call and American social¬
ists like Robert Hunter. Gompers refused to support an unemployment
demonstration they sponsored.^® During this period also, the U.S. Com¬
mission on Industrial Relations was formed to investigate the causes of
industrial unrest, in particular, the McNamara bombings of the Los Angeles
Times. Gompers testified before the commission as a representative of
labor and was forced to defend his brand of unionism under direct cross-

examination by the Socialist Morris Hillquit.
In this period, which was a high point for the passage of protective

labor legislation for women, the main thrust of the official AFL line was
that women were workers and should be organized. AFL coverage of the
WTUL convention in the July 1915 issue stressed that "Industrial free¬
dom is not a sex problem —it is a human problem. The same principles
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apply to men and women alike." It noted approvingly that the function of
the WTUL was to organize women into trade unions, and warned that it
must not let itself be diverted by

frivolities and pink-tea imitations that have so long kept women from
healthy, sane living. Those who profit by the exploitation of women
will offer substitutes for the trade union movement—welfare work,
vocational associations and other charitable or semi-charitable insti¬
tutions. The fight of women for industrial freedom is made doubly
difficult ... by those who would protect woman in order to keep her
from exercising her own will power and becoming a member of so¬
ciety upon equality with all.^'

During the period just before the American entry into the war, in
1916 and 1917, an increasingly patriotic spirit came to dominate the Amer¬
ican Federationist. The Adamson Act (for an eight-hour day in railways)
was attacked as industrial slavery by Gompers, although it was upheld
by the Supreme Court. The union campaigned for an eight-hour day
through collective bargaining, not government regulation.^® At the 1916
AFL convention, several resolutions in favor of the eight-hour day were
introduced, for example, resolutions calling for "the securing of the eight-
hour day throughout all industry, both by industrial and legislative action,"
or "to be secured through and by the National Government" "by legisla¬
tive enactment." The resolution adopted was to "strongly urge all workers,
organized and unorganized, to concentrate their efforts to secure the
eight-hour workday at the earliest possible time," and to wait and see the
outcome of the eight-hour law in transportation.^^ Again, Gompers empha¬
sized that the passage of a law was no solution to the workers' problems;
rather, it was necessry for workers to have "economic" strength. An arti¬
cle entitled "Regulation by Law! law!! law!!!" stated; "The mere enact¬
ment of eight-hour legislation would not decrease one iota the necessity
for economic organization and the economic struggle. Indeed, instead of
helping, it only adds another obstacle to the achievement of a real, gen¬
eral eight-hour day."^^ Other forms of government social welfare plans
were also attacked in the paper; health insurance was virtually called
unpatriotic because the Germans had it and because the American "spirit
of the people and the institutions of the country [were] so totally differ¬
ent" from the Germans'. Americans would find compulsory authority
and regulation uncongenial.^®

Aware that the war was also affecting the position of women in indus¬
try, the report of the executive committee to the convention in 1916,
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noting the possibility of increasing numbers of working women, stated:
"The AFL throughout its history has realized that women in industry
would become a continuing economic problem and has endeavored to
the best of its ability to extend organization among women." Equal pay
for equal work was especially important now, it added, wherever "women
in industry becomes necessary because of shortage of manpower."'*''

In 1918, the AFL executive council's declaration of principles to gov¬
ern worker-employer relations during the war included the following
statement: "Women in Industry. If it shall become necessary to employ
women on work ordinarily performed by men, they must be allowed
equal pay for equal work and must not be allotted tasks disproportionate
to their strength."'^ Note was taken of the proposed minimum wage bill
for women and minors in Washington, D.C., that it had the support of
local labor organizations, and also the Merchant and Manufacturers' Asso¬
ciation of Washington, D.C., whose president appeared at the hearings
for the bill.

Considerable concern over the effects of women in war industries
was expressed by a number of speakers at the AFL convention. One
speaker stated: "Women are replacing and often displacing men in indus¬
try at this time, and these women are recruited from the families of the
working man." She said that since women had to be taught "the funda¬
mental principles of organization and it [was] impossible to teach them
after their entrance into industry," ladies' auxiliaries ought to be formed.''^
A resolution from a delegate of the International Brotherhood of Electri¬
cal Workers, noting the increase of women workers as men were going off
to war, stated:

Many unfair and unscrupulous employers are taking advantage of
this condition to lower the wage standards and to pay women less
wages than they paid the men whose places these women are taking
. . . [The AFL should] make every effort to bring these women into
the organizations ... to which the men whose places they have taken,
are members.^^

Melinda Scott, fraternal delegate (having no vote) to the convention from
the WTUL, said that women taking men's places during the war must be
taught not to take less money for the job: "We have got to save those jobs
for those men when they come back, and we have got to see that the
women do not underbid the men while they are away." She continued,
"We must remember that women are the potential mothers of the future
race and we have got to take care of the future generation."'® Again in
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1919, the executive council of the union repeated its support for equal
pay for equal work and its concern that women "not be permitted to
perform tasks disproportionate to their physical strength," and added,
"or which tend to impair their potential motherhood and prevent the
continuation of a nation of strong, healthy, sturdy, and intelligent men
and women

As late as 1921, the legislative report to the AFL convention made it
clear that the AFL opposed fixing wages and prices by law and claimed
that bills to establish "industrial courts" were successfully defeated by
opposition from labor and farmers and the people. In New York, despite
an antilabor legislature, a number of "vicious measures" were killed,
including the repeal of the fifty-four-hour law for women and a bill per¬

mitting restaurant waitresses to work until 1:00 A.M. (night work restric¬
tions came under specific attack by women printers opposed to protective
legislation for women, as will be discussed below).^

However, when the Supreme Court struck down the minimum wage
law for women in Washington, D.C., in 1923, the wrath of the AFL came
down in force. The union was as much outraged at the veto power of the
court over the legislature as it was about the legislation itself, and an
editorial by Gompers asking "to take away its usurped power," called the
decision another "reactionary" decision, along with the demise of the
child labor law. Had the composition of the court been slightly different,
the law might have been sustained, he said, and he continued:

The brutality of the majority decision can beget nothing but wrath.
It went so far as to unblushingly liken the purchase of labor power of
women and girls to the purchase of provisions in a grocery store, or
meat in a butcher shop. Perhaps, in the minds of some of the justices
the butcher shop parallel is the most apt.®^

A cartoon appearing in the same issue showed the fat, smirking repre¬
sentatives of Big Biz standing among the tombstones of the Women's Mini¬
mum Wage Law, Child Labor Law, Human Rights, etc., and was captioned
"These, Our Lamented Dead."®^

In summary, the predominating theme in the AFL was that women
workers were to be treated as only temporarily in the work force because
their primary place was the home. Women were hard to organize because
they did not take their jobs seriously, and that situation was inevitable;
therefore legislation might be the best way to improve their working con¬
ditions. However, the AFL had to recognize that women had on occasion
proven their militancy and their ability to sustain a strike, and during the
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period before the war, the AFL began to give lip service to the need for
women to organize and not to rely on the benevolence of legislatures.
Although Gompers was a member of the New York Factory Investigating
Commission, which participated in efforts to pass labor legislation, he
remained ambivalent about its merits and considered these laws to be
socialistic, an employers' plot to weaken workers' initiative or both.

The AFL went from generally ignoring the Women's Trade Union
League and its major role in strike support for women workers to accepting
their offer to organize women into unions within the AFL. But the basic
concern of the AFL remained the protection of men workers; they sup¬
ported equal pay for equal work because, as women entered industry
prior to the war, men's pay scales had to be protected. When the emphasis
was on organizing women, they stressed that "industrial freedom" was

necessary for all workers regardless of sex, but they continued to support
legislation like no-night-work laws, which applied to women only, and
explicitly referred to their role in the preservation of the race as justifi¬
cation. This dilemma —whether to treat women workers as primarily
workers or as women who were responsible for reproduction of the labor
force within the home —remained unresolved throughout this period.

Protecting Women Workers; Male Unions

The AFL is a national organization. But protective laws for women
are passed at the state level (except for Washington, D.C., which is under
congressional jurisdiction). One of the more important male-dominated
unions in the AFL, the Iron Molders, which also had representation on
the AFL executive board, was actively interested in getting certain kinds
of legislation for women passed. Members of the Molders' Union appeared
before the New York State Factory Investigating Commission (FIG) and
reported on the dangers of women working in core rooms of foundries.
Although the main purpose of the investigation was to recommend fire
and other health and safety regulations in factories, women in core rooms
received a great deal of attention. At that time, there were three hundred
women working in core rooms in New York State, and these women had
generally been hired to replace boys under eighteen.®^ Although seats
were provided, the nature of the work meant that they could not use
them, and core makers were exposed to dust, noxious fumes, and heat
from the ovens. The report noted that women did not usually remain in
the industry for more than four or five years, a fact which they felt might
lessen the long-term harmful effects of the work.
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A number of witnesses appeared before the commission to testify to
the harmful effects of women working in the core rooms of foundries. In
addition to social reformers like Florence Kelley, the main witnesses were

representatives of the Iron Molders' Union. One member from Rochester
stated that there were no women employed in Rochester foundries because
the women did not work steadily. He was asked by WTUL member Mary
Dreier, a member of the commission: "Is this proper work for women?"
He answered; "It is heavy work for a woman; I do not think it is fit work
for them." Dreier then asked him, "Women really ought to be prohibited
from working in foundries?" He answered, "Yes."^

At hearings in Syracuse, another Molders' Union member said he
believed that "no women should be employed," and that the work was
"of an awful gasy nature" and made their eyes run all the time. When
asked why women were employed, he answered that employers claimed
it was "impossible to get boys." He said: "In my opinion, the women, of
course, may be more steady workers and it may be a little handier on
small core work. That may be so, but as a matter of fact they employ
them for a lesser wage, and that is a fact."®^ In Syracuse, men earned
$3.15 a day, while women earned $7.00 to 8.00 per week in the three
foundries in the city which employed women. Women were not included
in the union, the witness said: "It is the same class of work but we cannot

recognize them for one reason, because we know they are out of place."
He then described a situation in which a woman eight months pregnant
was working under a crane, and considered the increasing number of
women in foundries: "That is why we would like to prohibit it, because
women that are becoming mothers, and girls who are to have children
and who are to make up the next generation will be [entering the industry]
if this thing is carried much further."^^

Another witness from the Molders' Union submitted a written report
of the dangers of the trade in Utica and a statement in support of a bill
"having for its object the prohibiting of the employment of women in the
core rooms of foundries."®^ A Buffalo molder suggested that if the legisla¬
ture did pass a law forbidding women to work in core rooms, it would
not cause them any hardship, and the women ought to check out some of
the want ads for "girls in housework where they belong." He continued:
"I don't think they should be employed in factories. I think men should be
left to make living wages to support the girls and their families."®®

The principal objection to women working in core rooms came from
the union itself, with support from the members of the commission and
doctors' testimony. The report of the commission came to this conclu¬
sion: "The foundry is no place for women. The work is arduous and the
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surroundings are bad. We believe that it would have been far better if
women had never been originally allowed to enter this employment." The
few women who did work in foundries were dependent upon this work for
support, however, and the report continued; "Many of these have appealed
to the Commission not to deprive them of what they, in small country
towns, consider their only means of earning a living."®' The report stopped
short of recommending "an entire prohibition of work that would result
in throwing the three hundred women ... in the industry out of employ¬
ment." But it said that hiring women for such work "should be discour¬
aged and ultimately suppressed. Every obstacle should be thrown in the
way of its increase and expansion."®®

It is significant that the commission did not choose to use the pres¬
ence of women, however few, as an additional reason to insure the safety
of all workers in core rooms. Instead it chose to work for the elimina¬
tion of women altogether from this skilled, better-paid work, and did so

principally at the behest of the Iron Molders' Union. The thrust of the
investigation was toward defining the limitations of women's industrial
participation.®^ A woman working in a dirty, rough place like a core
room was a ready symbol of the evils of unregulated work for women.

On the other hand, the work of women (and children) in canneries in
the state was also characterized by intense overwork during the seson

("The Lord ripens the crops," the cannery owners said), but the New York
State fifty-four-hour law was amended to exempt canneries and sheds
from its provisions. Women worked as long as 119 hours in a week, stand¬
ing on wet floors, and were subject to intense speedup. Although canner¬
ies and food-processing sheds were pictured by the canners as nice, pleasant
places for women and children to work snipping beans or husking corn,
they were really factories, the FlC report claimed, and ought to come
under the factory law. The report stated: "No words of ours can express
too strongly our condemnation of the inhuman greed and avarice that
permit women to be thus exploited. We do not believe, however, that the
54-hour law should apply to the canneries during the canning season."
The report suggested that a ten-hour limit, with a twelve-hour limit at
peak periods, would "stimulate the canners to more scientific manage¬
ment so that the necessity for overtime [could] be largely eliminated."®^
The existing regulations were notoriously unenforced in canneries, al¬
though canneries had a more lenient hours limit than industrial factories.

The no-night-work law recommended by the FlC eliminated another
small group of skilled women workers —the printers —but there had been
no comparable effort on the part of the printers' union to get women out
on "health" grounds. The attitude of the printers' union towards women
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in the trade and the women printers who were "protected out of a job"
will be considered next.

The Printing Trades' Unions and Women

The printing trade is an old one, and the International Typographi¬
cal Union (ITU) is probably the oldest craft union in the country. In the
mid-1800s a number of women were to be found in the trade. Some had
entered through their family business, and others had become composi¬
tors as a result of a strike in 1853 in New York City, where an employer
stated: "We advertised for girls to learn to set type, determining to teach
them the art rather than submit to the tyranny of any trade union in the
universe.. . We see no reason why they will not make good compositors and
earn their eight or ten dollars a week, which will be to them good wages."®

Therefore, as early as the 1850s and 1860s, the Typographical Union
had been forced to face the issue of women in the printers' trade. Several
conflicting resolutions were proposed, for example:

That the National Typographical Union recognizes none but male
compositors;

That this union, taking into consideration the present organization
of society, are of the opinion that the practice of employing females
in the composing department... is calculated to operate detrimentally
upon the morals of those so employed, especially on account of the
execution of many medical and other scientific works . . . which con¬
tain matter eminently unfitted and highly improper for the perusal
of modest young women. Also that it is injurious to the interests of
the trade ... ;

That we recognize the right of females to any employment for which
they may be fitted and that we . . . leave all legislation in this matter
in the hands of subordinate unions.

It ultimately passed a resolution "that this union will not encourage by its
acts, the employment of females as compositors . . ."® Horace Greeley felt
that women would be able to do certain kinds of compositing work but
that men need not fear their competition:

The girls who marry and have families to look after will stop setting
type—never doubt that—unless they are so luckless as to get drunken,
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loafing, good-for-nothing husbands, who will do nothing to keep the
pot boiling, and then they must work, and you ought not be mean
enough to stop them, or drive them back to making shirts at 3 or 4
shillings per day. If you find yourselves troubled with too strong a
competition from female workers just prove yourselves worthy to be
their husbands; marry them.

To those who argued that women would be exposed to "immorality and
vice" by setting type alongside the men, he told them, "Did it never occur

to you that this is her lookout rather than yours?"^^
In 1867 a report was submitted to the National Convention (by a

committee whose membership was largely from Local No. 6, New York)
which stated:

We are clearly of the opinion that no hindrance should be placed in
the way of females who have been unfortunate enough to have learned
the art or profession of a compositor . . . Female labor will never
cease injuring male labor ... as long as female labor is ostracized
and place beyond the pale of our union organizations. The men of
our local unions . . . should throw around their sisters the protecting
power of their organizations and tell unscrupulous capitalists who
thus use the female to degrade the male, that it can be so no longer,
that the female laborer is as equally worthy of her hire as the male.'^

Women in the trade had been admitted into the ITU since 1869 and had

organized into separate female locals. The woman founder of New York
Local No. 1, Augusta Lewis, was an active member of the union and was
on the National Board during the period under study here. But that did
not mean that the "problem" of women entering the printing trade had
disappeared, that women received equal pay with men, or that women
were consequently no longer competing with men for the same jobs at
lower pay.^^ Edith Abbott remarked upon the "organized hostility of the
men" and said that although women were admitted to the union on the
same terms as men, this was done "to protect the wage scale, not to
encourage women to enter the trade." She continued: "In the unions, the
women form an insignificant minority; they seldom hold an office, and
they have little influence in directing union policies."^®

Despite their aversion to female co-workers, the ITU seems to have
relied mainly on craft-union exclusionism, not legislation, to keep them
out. Apprenticeships were supposedly open to girls and boys, but in fact
no employer hired girl apprentices. Instead, she "steals the trade," that is,
learned it outside the apprenticeship system, and, Abbott felt, were thereby
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also not as versatile or expert as the men."®' The union also counted on
the cooperation of the union shop employer to keep out women.

Some kinds of protective labor legislation for women did not affect
printers at all (for example, hours limits) because the union already had
conditions equal to or better than the laws provided. But one kind of
law—prohibiting night work for women—did directly affect a small group
of women. It does not appear that the New York printers' unions were

especially concerned with protecting women printers' health or morality
or with eliminating women as competition through the passage of a

no-night-work law. The law was passed by recommendation of the FIC
report in 1913, and, judging by the evidence, the women printers only
belatedly realized they were affected by it. They do not appear to have
opposed it before its passage. These women were a maverick group. They
maintained that, ever since the law's passage, they had contributed their
time and money to the struggle to get the law amended to exempt them,
but there is scant evidence that they appeared as a vocal force before
about 1916, and they continued their opposition to labor legislation for a
number of years after their particular grievance was won (in 1919 they
were specifically exempted from the no-night-work law). They were a
constant source of embarrassment for social reform groups, especially
the WTUL. They organized under the League for Equal Opportunity, and
their arguments in opposition to protective labor laws for women will be
considered next.

The Women Printers:
Working Women Opposed to Protective Labor Laws for Women

In the period after World War I, opposition to protective labor
legislation for women developed in another quarter—with a group of
women workers who called themselves the League for Equal Oppor¬
tunity (LEO). Their more vocal spokespersons were women printers,
although others also joined, such as the women streetcar conductors, who
were temporarily employed during the war and were then let go after the
men returned.

This group's arguments against protective legislation stemmed from
several different sources. Some took their cue from the arguments for
women's equality expressed by the National Woman's Party, while others
appear to have derived from the National Association of Manufacturer's
(NAM) more conservative position that labor legislation was an infringe¬
ment upon freedom of contract. The League for Equal Opportunity
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condemned male-dominated unions for collaborating with legislators and
social workers to eliminate women from their trades.

These women were generally considered a nuisance or downright
dangerous by the established women's organizations which lobbied for
protective laws with the backing of the newly created U.S. Women's Bureau
after the war. Whenever possible, they were excluded from government
deliberations regarding women in industry. This exclusion infuriated them.
When Mary Anderson of the Women's Bureau called a conference to deter¬
mine "a policy of special industrial legislation for women and children"
in 1923, they were excluded allegedly because they were not a national
organization. They responded:

BUT WE ARE WAGE-EARNING WOMEN, ALL OF US; we have
been fighting this type of legislation for years and proving that it is a
handicap instead of a protection; we are citizens about to be exploited
by the recommendations of organizations whose members know noth¬
ing of economic conditions, the law of supply and demand, etc., and
by the sentimental, insincere mouthing of a group of non-working
workingmen whose unions refuse to take women in as members yet
presume to demand their "protection" through the medium of restric¬
tive laws that the men, wisely refuse to be saddled with.^°

This group therefore opposed women's bureaus, whether federal or state,
and especially the federal bureau head, Mary Anderson.

But although these women could be effectively excluded from a policy¬
making conference in Washington, there was no way to silence them at
public hearings, and they appeared in New York, Rhode Island, and other
states where women's "welfare" bills were before the legislatures. When
New Jersey passed a law prohibiting night work for women, the LEO ran
a picture of the governor signing the "wicked bill" under the caption
"New Jersey's Greatest Crime," and noted: "The smiling women in the
picture are POLITICANS, they are NOT WAGE-EARNING WOMEN."^^
The year 1923 was not good for welfare bills in New York, however,
and by the end of the legislative session, when none of the bills had
passed, the LEO gloated: "The rich women who lobbied for these 'welfare'
bills (the same women, year after year) have now gone to their country
homes, where they will keep their domestic servants working more than
eight-hour shifts to entertain their friends . . . 'Marie, did you give Fido
his bawth?"

Besides using a generally snide tone toward the women reformers
and making ad hominem attacks on the motives and credentials of pro-
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ponents of protective labor laws/^ the LEO used arguments which derived
from two conflicting sources. On the one hand, these women were ap¬
parently from the Republican, conservative end of the working class (their
journal had a long eulogy for Harding), and some arguments coincided
with the NAM old-line notions of laissez-faire capitalism; but from 1923
on they also used the consciously feminist Woman's Party position.

Both these tendencies are reflected in their attack on a Rhode Island
bill which would restrict minors under sixteen and women to forty-eight
hours per week:

Besides insulting every woman of the State in classifying their sex
with children under sixteen, these bills will have the same effect
that child labor bills are frankly intended to have: Make the em¬

ployment of women so difficult and expensive that employers will
hire them only in emergencies and at a lower rate of pay than that
of men.

WOMEN WAGE EARNERS OF RHODE ISLAND, YOUR LIVE¬
LIHOOD, YOUR SELF-RESPECT, YOUR RIGHT OF CONTRACT,
YOUR RIGHT TO DECENT LIVING CONDITIONS OF YOUR
OWN CHOOSING, ARE IN CRAVE DANCER.7"

These women contended that such laws treated women like "Peter Pans
who will never advance beyond a 16-year-old child's mental and physical
development," and would "void the most important legal right a person
can possess, the right of contract."^® They also claimed that this kind of
regulation (a New York eight-hour, no-night-work bill) did not regulate
health or morality because of the exemptions contained in it and there¬
fore was "CLASS LEGISLATION and not a legitimate exercise of the
police power."''^ The league generally did not favor such laws even if they
were extended to men "because it did not believe in placing in the hands
of politicians matters that should be settled in agreements between em¬
ployer and employees, and because it believed working men agreed with
this view."^^

These women also opposed a minimum wage for women, although
they favored it for minors under twenty-one, and also favored an eight-
hour shift for all workers (but not an eight-hour law for women only).
They stated: "There is no minimum wage for men, and a man is able to
earn as much as he is worth. If there were a minimum wage for women,
we know that the wages of .women workers would remain at the mini¬
mum, and it would establish a precedent for paying low wages to all
classes of women workers."^® The true intent of these restrictions, they
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said, was "TO THROW 10,000 WOMEN out of work, with the object of
creating an artificial labor scarcity in the industries concerned and thus
raising slightly the wage scales of the boys over sixteen and men who take
the women's places."^' The argument that the legislation was simply a
"stepping-stone" to better conditions for all workers was also denounced;

Statistics proving that such legislation reacts on the women by low¬
ering their wages and taking away their jobs does not alter the enthu¬
siasm of the women's welfare propagandists.

Rather, they assume the attitude that women should be proud to
serve as stepping-stones, as they have done since cavemen times, no
matter how they themselves may have to suffer . . . Labor men will
sooner or later learn that their problems of higher pay and shorter
hours are not to be solved by making the wage earning women
stepping-stones for the men's advancement.

And they maintained that women would also have to learn that they
could solve their labor problems only by "determined, conscious and
persistent action." "When they arise from the posture which allows others
to use them as stepping-stones to their full height of erect human beings,
then and then only can they 'play the women'! . . . side by side with the
men they love—comrades, not stepping-stones!"®°

But this group saved their sharpest attacks for the no-night-work
provisions, using the inconsistencies in the law to point out that its real
effect was to deny women jobs they preferred to daywork. For instance,
the league's Providence, Rhode Island, branch was led, according to one
article, by "a charming young woman; not an agitator or a feminist, but
devoted to her seven children." For this reason she was "demanding that
her right to work on a night shift shall not be denied." Like all good
mothers, this woman preferred to be home with her children after school
hours, and so she worked at night. The article continued:

Her health is the best, her home is a happy one, and her youthful
apperance, which has doubtless annoyed some of the elderly spin¬
sters of consumers' leagues, etc., belies the claim of the self-appointed
guardians of adult wage-earning women that "night work is deadly."

Strange, isn't it, that dancing, card-playing, autoing, etc., in the
deadly night hours is harmless, but earning a good wage by honest
work is dangerous to the future generation if performed in the same
night hours?®!
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The laws also applied only to certain kinds of employment of women.
The league illustrated this fact by contrasting two women, "Sue" and
"Lou." "Sue," a "pretty waitress," supported an "invalid mother, with
whom she would like to spend the afternoon in the park"; but Sue was
forbidden to work on a night shift and so could not be with her mother.
"Lou," on the other hand, was "the carefree and clothes-free young per¬
son on her toes." As can be seen from the two pictures illustrating the
point, Lou was "very pretty, very desirable in male eyes, before which she
aim[ed] to display as much of herself and as often as possible," but she
was herself a widow and was supporting her two children by "displaying
the talents Nature gave her—pretty much as Nature gave them —in an

expensive cabaret revue, both before and AFTER 10 P.M." The writers
added: "Don't mistake us. Lou is a good girl, though appearances be
against her," but one would suppose that the law would "protect" her, "who
twice nightly court[ed] pneumonia," as well as the well-clad "Sue." What
the law did do, they pointed out, was to prevent "Sue," the ordinary
waitress, from working when the tips were the best, while it specifically
excluded from its provisions women working as singers and performers
in restaurants.®^

One article argued that the laws affected all women, not just the
weaker ones, but said: "The way for us to get power ... is to organize,
and rely on ourselves, cooperating, of course, with those men who have
the same needs as ourselves." However, the crux of the matter was that
the legislation

enable[d] women to keep on working and being moral, living at a
minimum and having children at a maximum . . . [The State] per-
sist[ed] in regarding women as a means to an end—that end being
the production of children —rather than as individuals responsible
for their own acts and choosing their own careers.®®

And in fact they were not so far wrong. Their own union, the Interna¬
tional Typographical Union, saw women in just that way. With over two
million married women working, the union had stated: "Such a condition
is a menace to our nation's home life, for children cannot receive proper
care while their mothers are away at work." Their remedy for the "crime
wave" being discussed was to "pay a living wage to their men workers so
that women folk could remain where they rightly belong—in the home."®^

It is difficult to tell just what the attitude of the Typographical Union
was towards these women printers. It never became an issue at the na¬
tional level. Official histories of the union stress the fact that although
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comparatively few women did enter the trade after they were admitted in
1869, the official union position was that the "benefits and advantages of
the ITU have been available to women on the same basis as to men."®^ No
mention was made of legislative restrictions on women during the period,
or of any friction over the restrictions.

An exchange at the Albany hearings in 1919 over the "welfare bills"
gives some indication that the union was not supportive of the women's
efforts. The two most active women printers, Mrs. Ada Wolfe and Ella
Sherwin, both appeared in opposition to the bills, and the president of
the State Federation of Labor charged them with trying "to make it appear
here today that this bill would affect 4,000 women throughout the state,"
when it would not affect even twenty-five women.®® Joseph Lynch, for¬
mer president of the ITU, also testified in favor of the "welfare bills" in his
capacity as member of the New York Industrial Commission. He referred
directly to the women printers, calling them a highly organized and skilled
group of women workers who were selfishly denying all the other women
of the state needed protection. In Philadelphia the relations between the
ITU and the Women's Trade Union League suffered as a result of the women

printers' stand (see chapter 6), but in New York it appears that "Big Six"
(the New York local) and the WTUL continued on friendly terms.®^

The ITU was favorably disposed towards government regulation of
public utilities and also went on record favoring a health insurance plan.
Lynch addressed the New York local on the subject when it was before
the Albany legislature. In the context of this kind of overall support for
"welfare bills," it appears unlikely that the women printers who opposed
it would receive much encouragement from the union. Since Big Six was

friendly with the WTUL, which was itself at loggerheads with the women

printers, it is unlikely (but not impossible) that the New York local could
remain on good terms with the women printers. The women printers
scrupulously avoided attacking their union, however.

Thus the one group of working women which came out in organized
opposition to protective labor legislation for women came from a highly
unionized craft, the printers, in which women had been admitted to the
union long ago as a small minority within the trade. These women print¬
ers pointed out many of the inconsistencies in the legislation, which applied
only to women in the industrial work force and not to professional women
or domestics (who worked for middle-class families). They saw clearly
that these laws served to define women in terms of their function as

reproducers of the labor force and tended to eliminate women as compe¬
tition in male trades like their own, an aspect which the middle-class
social reformers did not consider important.
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They also recognized that government agencies like the Women's
Bureau shared the reformers' perspective, and that the government poli¬
cies reinforced the secondary position of women workers. However, the
women printers also claimed that they needed their jobs, and in some
cases preferred night work, because they were mothers and supporting
families, and that the legislation was preventing them from doing so
effectively. They contrasted their situation with that of the middle-class
reform women, who either were "spinsters" or could hire domestic help
in the home and did not need to work for a living.

Their union, the ITU, did not support them and did not oppose pro¬
tective laws like the no-night-work laws, which would eliminate female
printers from the trade. On the contrary, the ITU established friendly
relations with the Women's Trade Union League, which on occasion they
supported even against their own (female) union members. (In Philadel¬
phia the ITU broke with the WTUL over the issue of women printers, as
is described in the previous chapter.)

In the bookbinding trade, by contrast, women were a bare majority
and were treated better by the Bookbinders' Union.®® In the garment indus¬
try, however, women were the majority of unskilled workers (men were
cutters), and this union drew its strength from the militancy of the women
and their efforts at organizing at least as much as through the men's ef¬
forts. The attitudes of the International Ladies Garment Workers' Union

(ILGWU) toward women as workers, and their position regrding protec¬
tive labor legislation for women, will be considered next.

The International Ladies Garment Workers' Union

Workers of the world unite! You have nothing to lose but your chains.
Masthead, Justice

It is impossible to discuss the ILGWU without also emphasizing the
deep commitment to socialism shared by a large part of its membership
and its leaders. In the catechism of the AFL, to call something "socialis¬
tic" was understood to be damning it; in the ILGWU it was a compliment.®*

The early years of the union were filled with struggles and factions
that derived from the different strands of radical and socialist organi¬
zations—DeLeonists, Wobblies, Debbsian socialists, and after the Russian
Revolution, Communists. Several locals in New York abandoned their
affiliation with the AFL for a short period and joined the IWW.*® This
union always had close ties with the Socialist party. The New York Call,
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the daily newspaper of the Socialist party, carried detailed news of events
in the ILGWU, and toward its end in 1923, when the Palmer raids and the
postwar reaction had taken their toll on the newspaper, the ILGWU con¬
tributed heavily to it in an attempt to get it back on its feet.'^

Both the Socialists and the ILGWU were in favor of getting anything
they could out of a hostile capitalist state, but considered it proof of the
states' class bias when they lost. A speaker at one ILGWU convention
who mentioned protective labor laws gave credit for their passage to the
unions, which, she said, "with the strength that comes by cooperation . . .

have been able to force from unwilling hands the concessions that now

plaster the statute books."'^ Although the union favored protective laws
as ameliorative under an unjust system, their support usually included a
more basic criticism of the capitalist system. In a report entitled "Legisla¬
tive Appeals at Albany and Elsewhere," they noted that the union had
"occasionally seen fit to exert its influence" on behalf of laws in New
York, but added: "Not that we believe, or ever believed, in the policy of
lobbying for or against legislative measures, but these were occasions
when the voice of the International had to be heard on behalf of the tens

of thousands of our workers."'^
But the problem was always the capitalist system, nothing less. The

ILGWU, after printing a generally liberal and reformist article on the
human costs of production, tacked an editorial comment after it saying,
"Our view of the entire matter of labor and wages is that profits from
production are unjust and should be entirely eliminated."^'' They duly
noted the Karl Marx Centenary in May 1918. Although the McNamara
bombings of the Los Angeles Times building shocked organized labor,
few unions condemned it outright (although deploring the violence); but
the ILGWU went further than most in blaming capitalism. When the cap¬
italists, they said, who "by the aid of dynamite . . . kill and maim people"
have been dealt with, "then there would be no McNamaras." Although
they "utterly repudiate[d] violence in any shape or form," they said it
should be remembered that the "root causes" of it were the "legalized
barbarity of the steel magnates."'^ And in the postwar period, they declared
that the recession was evidence of capitalism's weakness, and showed the
"inevitable nature of the social revolution which [was] coming to pass.

The ILGWU, which belonged to the AFL, usually muted their criti¬
cism of official AFL policies. But they differed with the AFL on almost
every major policy issue. The AFL favored limiting immigration to the
United States; the ILGWU favored an open-door policy.'^ They took
this stand because the majority of their members were Jewish immigrants
from Russia and Poland and a fair number were Italians as well as other
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nationalities, but also because their socialism inclined them to an inter¬
nationalist view of working-class solidarity.'® The AFL also devoted much
of its energy to avoiding forming a labor party; the ILGWU favored a
socialist (labor) party and supported Victor Berger, Meyer London, and
other socialists who ran, occasionally successfully, for political office in
New York."

The Socialists, although they believed in the long-run abolition of
the system, nonetheless worked very hard to win elections within it, and
also favored protective labor legislation. They joined with other more
reform-oriented groups to work for the passage of "welfare bills," includ¬
ing minimum wage laws and health insurance, which, as previously
mentioned, the AFL did not approve of. The antipathy of the AFL to
using legislative means to help workers was not shared by the ILGWU (or
the Socialists).

The AFL did little or no educational work with its members; the
ILGWU was passionately involved in sponsoring or publicizing lectures,
courses, and books. The workers' classes the ILGWU set up in New York
City at Washington Irving High School were outstanding, although they
ran into some difficulty with the New York Board of Education because
they conducted their classes in a language other than English.^"® A com¬
mittee from the AFL which was set up to investigate educational systems
of unions had high praise for the ILGWU's efforts. While noting that the
need for such courses showed that the public schools were not meeting
this need, the committee concluded: "One of the things that impressed
the committee in the classes of the Ladies Garment Workers' Union in

N.Y.C. was the feeling of the students that the classes belonged to them,
that they were at home in them, and took a collective pride in them."^°^ A
well-known lecturer or a cultural event could draw overflow crowds of
hundreds. The ILGWU also ran health articles and notices of sex educa¬
tion lectures—some for men, some for women.

Although the AFL was on record as favoring women's suffrage, some
of its constituent unions were not so sure. Despite their political radical¬
ism, for example, the Brewery Workers did not favor votes for women,
fearing that the Prohibition Amendment was one of the issues women
would support as a block. The ILGWU and the Socialists supported wom¬
en's suffrage as a necessary step towards sex equality and as a matter of
conscience for good socialists. Aside from straight labor issues like strikes
or negotiations, the New York Call probably devoted the most coverage
in its pages to the growing suffragist movement, urged its readers to par¬
ticipate in rallies and demonstrations, and noted, "Suffrage Parade to Have
Red Wave," that is, a socialist section of marchers.^®® In 1919, when the
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suffrage campaign was growing increasingly militant—when women were

being jailed for picketing the White House and traveling across the coun¬
try publicizing jail conditions and the fight for suffrage —the New York
Call had almost daily coverage of their activities.

The ILGWU itself was somewhat less enthusiastic about the suf¬
frage campaign, although they favored votes for women. Jane Addams
had said that working women needed the ballot in order to pass "anti-
sweatshop laws, prohibition of tenement house work, minimum wage,
limitation of hours of work, prohibiting night work, protection of child-
bearing women . . . [and] liquor legislation."^®^ But an editorial entitled
"Working Women and Suffrage" stated:

Trade union women, as a rule, attach more importance to the trade
union ballot than to the political vote, much as they care about the
latter, their argument being that without economic independence it
is next to impossible for them to be politically or socially independ¬
ent . . . Therefore, while we do not find union girls nibbling "angel
food" at every suffrage pink tea, whenever they mount a suffrage
platform they distribute substantial food for thought.

The ILGWU were also not so sure that the effects of the vote would
be as beneficial as supposed. While applauding the suffrage victories in
other states, they said that, as voters, women might in the beginning be
"politically petty, narrow, sentimentally hysterical," but that they were
like this because they were "half-educated," and these traits would "dis¬
appear" with "experience."^®^ However, women's right to vote should not
be questioned: "Here and there pathetic appeals have appeared in the
Labor press —appeals to men —to give women the right to vote." Such
appeals to good unionists and Socialists should be entirely unnecessary,
because only the employing classes need fear the women's vote. By con¬
trast, "anyone advocating the least restriction in women members in the
Union" (that is, a voice and vote in union affairs, and also equal pay for
equal work) "on the ground of sex would be considered antiquated."^®®
And in the period after women gained the vote, the ILGWU reported,
somewhat naively:

Within the last three years politics have become cleaner due to the
influence of women . . .

The legislature is barkening to the voice of women, regardless of
party politics . . . The cause of this peculiarity of women voters to
flock together even though their men folk may be as varied a political
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hue as Joseph's coat, is the kindlier outlook that they have on life.
"Competition," "the life of the trade" .. . "labor cost" . . . are mean¬
ingless phrases to them.

Wealthy "club women" take the lead, often, in deciding on politics, and
the others follow.^"^ fiere, the writer seems to have concluded that class
interests are irrelevant when women are concerned.

Almost from the beginning, the ILGWU had a majority of women
members. When the union was struggling to become established, around
the turn of the century, it was the more skilled men workers, like cutters,
who formed the skeleton of the unon. (In 1903, 5,527 members were men
and 3,338 were women.The women organized themselves during the
great strikes a few years later, as previously noted. They did not organize
into separate female locals, as the bookbinders did, although job segrega¬
tion within the trade tended to separate them. Wage scales in the trade
reflected the sex-segregated nature of the job. This union consciously
downplayed aspects of competition between men and women—either for
the same jobs, or for maintaining wage rates. Although they sometimes
discussed the difficulties of organizing women workers, they preferred to
emphasize class unity rather than sex differences. But one organizer
commented on the problem of getting women to attend union meetings
when they were generally held in saloons, which were very unpleasant
for the women members; and asked, why not have a ladies garment
workers' building?^^^

A few years earlier, an organizer had commented on the attitude of
some male unionists towards women:

It is amusing to see how many of our men still cling to the old-
fashioned attitude of men towards women. When women first came

to work in the factory the men thought the only way to deal with
them was to force them out of the industrial field, but they soon
learned that the same economic pressure that kept the men at the
machines was also keeping the women at work.

However, instead of joining forces with the women, "the men looked with
contempt at every effort to get women to view things from the social
standpoint." But women did succeed in organizing and in winning the
men's respect, although a few men still refused to take the women seri¬
ously. In the writer's own city, the Joint Board did not even send the girls'
local the reports of their meetings. The writer asked, "When will our men
learn that the time has gone by when there was any chance of getting the
women out of the trade?"^i^
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Another article criticized the "men domination in the big locals" and
suggested that possibly locals should be separated by sex instead of by
language, as they then were;

Apart from the fact that men necessarily bring into the meetings too
much of a distasteful masculinity . . . the women in their own branch
would have a better chance to assert themselves, learn their own

strength and the ways and means to govern themselves. Of course,
this idea is only in its infancy.^^^

The writer added that it would help to have the "enthusiastic tempera¬
mental Jewish girls" in with the American branch. Pauline Newman, organ¬
izer for the union, was very proud of the fact that she had been able to

organize an "AMERICAN BRANCH," because "that they [were] always
the last ones to realize the benefit of organization [was] an old story."
Because they were "so totally different" from Jewish girls, whose meet¬
ings were not in English, they needed a different branch.There was also
mention of the difficulty of organizing Italian embroidery workers, but
their nationality rather than their sex was considered the problem."®

One of the problems specific to organizing women workers in Local
No. 25 (New York Waist and Dress Workers) was that this local was

composed mainly of girls and women —84 percent women compared to
16 percent men:

Thus the working population changes every few years.

After working 3 or 4 seasons some of them may leave the industry to
get married. Others, owing to its seasonal character, may go into
other trades and occupations. These are replaced by newcomers who
do not always realize their obligations to the Union or to their sister
workers—at any rate, not until the Union has gone to considerable
expense of money and energy to impress union truths on them and
get them into line. In the meantime, employers see their best chance
to exploit them under one pretext or another.^^®

Elsewhere, the Ladies Garment Worker noted the large number of young

girls in their teens working in the children's dressmakers branch of the
trade, who, "owing to their youth and inexperience . . . had proved the
easiest and most unresisting human material whose labor could be ex¬
ploited at leisure, without protest from themselves." This situation posed
a danger for the more organized trades, and they felt the union shop
was the best defense.Another reference, this time to the difficulty of
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organizing a group of women in the white goods and waist industry in Bal¬
timore, blamed the problem not on their sex, but on the fact that "most of
the women in the trade [were] those who [were] entirely uninformed about
the union, their parents not having worked at any organized trades."^^®

Wherever possible, the strength and unity of women workers was
stressed. One strike in Bridgeport, Connecticut, was duly reported with
the comment, "We have seen numerous sights and scenes in which girls
on strike were able to give points to their more sturdy brothers," and
there were many other "episodes of heroism and endurance which encour¬

aged and urged on the men to similar efforts."^^'
Working women were considered as vital a part of the trade union

movement as men were, and like men, this meant that their class interests
were paramount. The possibility of working-class women having inter¬
ests as women which conflicted with the "true" interests of working-class
men was never considered. A somewhat naive discussion entitled "The
Problems of Life of the Working Girl," written by an obviously middle-
class woman, included the following statements:

The interests of the women of the working classes are diametrically
opposed to those of the middle classes, although each is struggling
for her own conception of freedom. The working woman has trou¬
bles of her own. She is not only a woman but a worker in the shop.
She belongs to the female sex but she is also a proletarian. Woman¬
hood, motherhood, machine [illegible], this is the trinity which patrols
the fate of the working girl.i2°

Fannia Cohn, organizer for the ILGWU and one of the mainstays of the
Women's Trade Union League (and who also had her share of difficulties
with recalcitrant male unionists), proclaimed;

Our women in our organization were ever ready to carry the brunt
of the economic and industrial struggle side by side with their fellow-
workers, the man. They never were willing to accept better condi¬
tions unless their brothers who were working with them were also
included. Our women workers realized long ago, as well as did our
International Union, that there must be no such thing as sex division
in the trade unions, and from the inception of our union, women
enjoyed the same rights as men. And in the time of strike, more than
at any other time, they lived up to their responsibility.

Women workers gave "a demonstration of the power of unity" in a strike
of waist- and dressmakers, and showed "enthusiasm and militant spirit"
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in their strikes.yhg same point was brought home in stories appearing
in the paper. In one story, entitled "The Apple," a girl worker in a shop is
insulted by the boss and has the apple she is eating at work thrown away.
The next day, all the girls appear with apples in their hands, and the end
result is a freer shop in which they can eat apples, sing, etc.^^

Consistent with their position that women were independent, capa¬
ble unionists was their view that women were (or ought to be) independ¬
ent, thinking people who did not depend upon someone else (men) to tell
them what to do, and who did not serve men either. This theme was

stressed in the short stories and apocryphal tales that the paper ran from
time to time.^^

During and after the war period, discussions of the "modern woman"
and her "new role" in society were more common. One story, called "Win¬
ning 'A Woman's Place'," described the success (with boys) of the girl
who wants to go out in the world, work, and be independent, despite the
warning of her old-fashioned mother who fears she will never attract a
man. But, lo and behold, she becomes more popular with men than her
stay-at-home sister, much to her mother's horror, and the story concludes,
tongue-in-cheek, that "woman's place is in the home, but a girl's got to get
out in the world looking for one."^^^

The paper ran stories translated from the Yiddish. One, entitled "Equal
Rights," by Abraham Reisin, tells of a young couple, sweethearts, who
like to go out together; when the man "treats" the woman, she occasion¬
ally protests. When she gets a job that pays her better, she announces her
intention to treat him for a change, which leaves him "as if paralyzed."
She calls the waiter, pays the two checks, and as they leave he declares
that she has insulted him by "treating" him like that. She responds: "Then
why have you insulted me so many times?"^^^

The real problems faced by women who must work and also take
care of children, like the lack of public facilities for child care, was
discussed by one writer, who was herself in the situation of needing child
care. Although the difficulties of working and coming home to cook and
clean had been mentioned in the paper before, this (1923) was the first
time child care was seen as a social issue.^^^ There was usually little or no
discussion in the ILGWU of conflict of interest between men and women

workers, but one instance of competition for the same jobs was discussed
in the vice-president's report of 1912. He stated that in the West women
were rapidly taking over men's jobs, and added: "Not that 1 have an objec¬
tion against women workers in the suit and skirt trade, but it tends to the
reduction of wages, as the employers look upon women workers as a sort
of cheap material and in many instances they receive about 25% less for



176 Origins of Protective Labor Legislation for Women

the same labor than men do." He therefore recommended "at least three
women organizers, [since] the workers alluded to [were] all English-
speaking and with the assistance of the WTUL organizing work [could]
be carried on successfully."^^® Fannia Cohn also pleaded for an end to the
destructive competition between men and women on the job;

The working man does not benefit from the exploitation by the
employers of the women workers in the industry. On the contrary,
the employers use them as a means of defeating the men in their
efforts to improve conditions.

This competition between men and women must be abolished once
and for all ... in a world where an unnatural difference is made
between the sexes, even if this difference is in favor of one sex or the
other, men and women cannot be realy happy.^^'

The direct threat of lowering men's wages was discussed on another
occasion regarding the cloak industry in Cleveland. This industry had
always had two wage scales, one for men and a lower one for women.
The writer described the situation:

We demanded that the women receive the same wages for the same
amount of work, but the manufacturers countered our position with
a suggestion that the men's wages come down to the level of the
women's wage scale or that we eliminate men entirely from the fac¬
tories. Of course, the absurdity of this idea in an organized industry
is self-evident.

With the greater employment of women in formerly all-male jobs
during the war, the union warned that employers wanted "cheap women's
labor" and were using women to replace men as car-men and conductors.
They added that "organized labor [was] strongly opposed to the employ¬
ment of women at lower wages on men's jobs," and that if women were
hired they should receive equal pay for equal work.^®^ However, a few
months later the union reported on the employment of women as street
railway workers and also in shipyards with the following comment: "It
is plain that there is in reality no shortage of men, but rather a short¬
sightedness and lack of principle on the part of the employers" (that is, by
using the women to keep wages down). The article continued: "There is
no reason why women should take the place of men in work for which
they are unfitted. The workers should stand together, whether they belong
to a union or not, as long as capital is so firmly and formidably arrayed
against them."^®^
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The ILGWU and Protective Labor Legislation for Women

During the earlier part of this period (from 1905 until about 1912),
there was little or no mention of the desirability of protective labor legis¬
lation for women as a means of improving their working lives. When the
Brandeis Brief material was published as a book following the court vic¬
tory in Muller v. Oregon, the recommendation of the ILGWU newspaper
was that "this book should help in the agitation for the eight-hour day for
both men and women."^"

When the fifty-four-hour bill in New York for women and children
was passed, the union applauded it, although there had been no previous
mention of its having been proposed: "Nothing more important in indus¬
trial history has been accomplished this year than the passing of that bill

. . . The ILGWU is justly proud of its important share in the passage of
the law." Although the law unfortunately did not include canneries, it still
was a victory, the governor having signed it only reluctantly after meet¬
ing with a delegation of trade unionists, they stated. Their only objection
to it would be that it was "sex legislation" and therefore might create
"complications in industries where both men and women" were employed.
The article continued:

some may hold for this reason that it is undemocratic; and there is
some truth in the claim. Still, as long as the State withholds the
ballot from woman and thus deprives her of the power to protect
herself she must look to the male legislatures as her "natural protec¬
tor" to see that she is not utterly destroyed physically and morally in
the handicapped race in the industrial field. Therefore let us cele¬
brate with enthusiasm an event in the industrial history of our State
which indicated a marked advance in civilization.

Although in this instance they hailed the law as unreservedly benefi¬
cial, a few months later an editorial warned that political parties in the
upcoming elections were making all kinds of promises to do things for
the "poor working girl," and commented sarcastically:

Why do women always have to have things done for them? What's
the matter with the working woman getting busy and doing a few
things for themselves? Why should they always be spoken of in the
same tone as we speak of imbeciles and infants, as though someone
had to charitably do things for them, as though they were incapable
of attending to their own affairs?
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The writer stated that women had the same rights as men to organize into
unions, and that they should go on and demand their right to the ballot
as well: "Through your trade union and your political ballot you can
make yourselves equals of men, and shake off the stigma of dependence
upon benevolent and special legislation.""® In the legislative session the
following spring, the ILGWU did take note of labor bill hearings in Albany,
and specifically mentioned that a representative of the ILGWU was
included."®

This was the era of the protocol agreements in the garment industry,
and the union placed far more emphasis on administering and setting
guidelines by collective bargaining with the representatives of the employ¬
ers than they did on legislative methods. Since the Protocol contained an

elaborately worked-out means of setting wage scales (which were, of
course, lower in women's trades) and working conditions, as well as of
adjudicating grievances with a mediator, this was the logical forum for
correcting abuses in the industry. The employers were not always averse
to having unionized workers in their shops if the workers would also
agree to abide by top-level union-management decisions and not to go
out on "unauthorized" strikes or exceed union demands. Therefore, the
ILGWU's interest in protective laws for women generally took a back
seat; negotiations and potential strike situations were far more important
to them.

This did not mean that the ILGWU were indifferent to protective
legislation, but rather that they viewed it as only one front on which to
fight the battle for workers' rights under an exploitative system. They
were openly critical of Gompers at the AFL convention for his stand
against night work legislation, stating that although they had "high regard"
for President Gompers, it was "therefore all the more surprising that he
should so stubbornly stick to a view which in all industrial countries [had]
been consigned to the scrap heap long ago." They added: "President
Gompers' position on this and legislative efforts in other directions is
glaringly contradictory.""^

As minimum wage legislation began to be passed in one state after
another, the ILGWU reported on it informationally, and by 1919, when
the Washington, D.C., minimum wage law was passed by Congress, they
commented: "The most striking feature of the hearing was the lack of
opposition to the bills or to the principle of minimum wage determina¬
tion for women and children employees.""®

By 1922, this unquestioned support of anything that appeared to
benefit workers, especially if it applied only to women and children, was
beginning to come under attack by feminists. The newly proposed equal



The Role of Organized Labor 179

rights amendment challenged the basis for labor laws for women. In 1923,
notice appeared in the New York Call of a debate in the Debs Auditorium
on the subject "Is Special Legislation for Women Workers Desirable?"^^^
In February 1923, the union newspaper reported at length on a "Women's
Blanket Bills" symposium held at the ILGWU building, at which repre¬
sentatives of the National Woman's Party debated the issue with the Wom¬
en's Trade Union League. The position of each side was stated in detail.
The NWP wanted to remove discrimination against women and favored
"the elimination of laws protecting the interests of women in industry"
because these laws caused "a great many women to lose their positions
and deprive[d] them of occupation, because men [were] employed in their
stead." The NWP was not opposed to labor legislation per se, but objected
"to having laws passed for women as women. They wish[ed] these laws
to protect all persons regardless of sex."

The WTUL's position was then summarized by stating that the court
had said that women were physiologically different from men, and medi¬
cal experts said they needed special safeguards. Women workers were
young, 80 percent of them were of childbearing age, and only one-eighth
of them were organized. The WTUL did not want to restrict women in
industry, they argued: "We know better. Women are more numerous in
industry today than they have ever been and in more trades." Regarding
the eight-hour bill for women, they continued, that men had not asked
for such a bill was no reason to deny it to women if they wanted it. A
spirited discussion followed the debate.

Although both sides were fairly presented in the report of that debate,
the union's position was clearly on the side of increased labor legislation
for women workers. As the Washington, D.C., minimum wage law was

working its way upward through the courts to its demise in 1923, they
attacked the courts' antilabor stand, saying that such actions went far
toward "explaining the widespread hostility of labor to the courts."^^^
The decision "thereby delivered] another blow at the vitals of labor,"
and when the final decision at the Supreme Court level was handed down,
they commented bitterly:

What concerns us primarily is the seeming futility of all labor legisla¬
tion. Consider only how much time, labor and money every piece of
leglation is costing American labor ... It took twenty years of effort
to make pass its enactment in some states and today the women workers
of the country, thanks to the fiat of the Supreme Court, are practically
in the same position legally in work they were two decades ago, just
as helpless against the greed and avarice of their employers. Today the
fight has to begin all over again. Isn't it a devastating process?
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The Supreme Court decision was unequivocally condemned by the
union, as it was by the AFL.^^^ The Washington D.C. minimum wage law
was also described as having been passed because of the efforts of work¬
ing women and labor over a long period of time—despite the fact that
there had been no significant opposition to the Washington, D.C., bill,
according to their own account of it.

Where Were the Women Workers?

As the above discussion indicates, support for protective legislation
for women did not arise out of the demands of working women, organ¬
ized or not, and neither was the primary impetus for it from (male) organ¬
ized labor, although unions offered varying degrees of support for such
bills, depending upon the bill and the state. In fact, in one instance (the
women printers in New York), women workers did act in response to
proposed labor legislation, but in opposition to it, not in support of it.

Yet some accounts of legislative lobbying and hearings stress the large
numbers of working women who came to support the bills. An account
in the New York Call describes one such hearing under the heading "Meas¬
ures to Guard New York Women Workers Favored at Hearing":

Hundreds of women workers from all parts of the state, representing
numerous women's organizations, carrying banners and displaying
pennants, marched upon the Capital today, and laid the case of the
women workers of the state, at a hearing on the five bills of the
woman's program, before the Joint Committee of Labor and Indus¬
try of the Legislature.

This hearing included delegates from the WTUL, the state women's suf¬
frage party, the Consumers' League, and other organizations. The follow¬
ing day, the New York Call reported on the opposition in a column headed
"N.Y. Women Back Bills for Labor." Women speaking in opposition to the
bills were listed; they included "Miss Amy Wren, a prominent Brooklyn
woman lawyer; Nora Stanton Blatch, a prominent engineer of New York;
Stella Benson, the first woman to operate a high-speed elevator; and Ella
Sherwin, president of the Women's League of Equal Opportunity." This
report was given without comment.At an earlier session of the legisla¬
ture reported in the New York Call under the headline "State Legislators
Hear of Horrors in N.Y. Factories," six hundred people were said to be at
the hearing. They included representatives of business opposed to the
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bills, like the cannery owner who spoke against the child labor bill, say¬
ing that working in a cannery was nice outdoor work and without it
the children would just be running wild. Women representing the vari¬
ous social reform groups (WTUL, Consumers' League, etc.) were also
present.No specific mention was made of the presence of working
women among the crowd. Another hearing in the New York legislature
was described under the heading "Workers in N.Y. State Make Fight for
Minimum Wage and 48 Hour Week"; this fight was supported by the
Women's Christian Temperance Union by over 100,000 working women

represented by the Joint Legislative Conference.^''^
It is difficult to determine where the "hundreds of women workers"

described in the New York Call on March 5th, 1919 had come from.
Certainly they were not recruited from the pages of the ILGWU newspa¬
per or from the New York Call. When it was a question of getting workers
out to support a strike or picket line, or people to attend a demonstration
or parade on suffrage, announcements appered in the New York Call for
days and weeks before the event. Calls to demonstrate in support of one
or another group of striking workers in the trade were frequently made in
the pages of Justice.^*^ But no calls for mass support for labor legislation
appeared in its pages.

Therefore, it seems clear that, whatever the union's political support
for these laws may have been, the ILGWU did not actively participate in
campaigns for mass support of protective labor legislation for women.
They included it with their support for other "welfare bills," which were
usually presented as a "package" deal to labor-minded legislators. They
did not oppose these laws on principle for being discriminatory or for
hindering women, even when such arguments were being made in a coher¬
ent, logically consistent fashion by supporters of equal rights for women.
If women workers appeared in numbers at hearings, they were recruited
from other sources than labor unions, and social reform organizations,
especially the WTUL, appear to have bridged that gap.

Conclusion

Women were never considered an integral part of the work force by
organized labor. The AFL, especially before World War 1, considered
women unorganizable, in part because they were unskilled workers and
in part because they were women for whom wage work was only a tem¬
porary condition pending their assumption of family responsibilities in
the home. Politically, the AFL leadership was conservative, antisocialist.
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and opposed to either a labor party or legislation regarding working con¬
ditions for men. They did support hours limitations and no-night-work
laws for women (and child) workers, with the rationale that women were

unorganized and therefore helpless to achieve improvement on their own,
and also that women needed special protection as future mothers. The
AFL was on record in favor of equal pay for equal work; however, since
sex-segregated jobs were the norm, this position meant that they accepted
the prevailing practice by which women's jobs were paid on a different
wage structure from men's. Even in the printing trades, which had a rela¬
tively strong craft-union tradition, working conditions for women were
not considered important unless they affected men's jobs. (That shops
could use the union label when women were not in the union is an exam¬

ple of their disregard for women in the trade.)
In all-male trades like the iron molders, exclusion of women was the

norm, and these trades successfully enlisted the aid of social reformers to
remove women from their ranks. They justified their position on the
grounds that the work was unhealthy, but regardless of that, they felt that
women belonged at home —either as wives and mothers or, if necessary,
as domestic workers, but not in core rooms of foundries.

The only concerted, vocal opposition by women workers to protec¬
tive laws for women came from a small group of women printers. They
argued that the laws restricted women who were in skilled trades while
leaving untouched other women's jobs like domestic workers or cleaners,
and that the impetus for the laws came from middle-class women who,
either in ignorance or malice, were driving women out of skilled crafts.
Although this group, the League for Equal Opportunity, recognized that
working women were also wives and mothers, they contended that pro¬
tective legislation was intended to limit women to this function or else to

hamper them when they tried to support a family effectively. They also
argued, as did the employers, that women's freedom of contract was being
abridged by these laws. These women printers were union members but
do not seem to have received much support from their union; in some
instances, just the opposite.

The ILGWU, on the other hand, downplayed the aspect of competi¬
tion between men and women workers for jobs during this period (1905-
25), although they did not challenge the sex-based job segregation within
the garment trades. Women garment workers were among the most mili¬
tant, as the shirtwaist strikes showed. Perhaps because of their political
radicalism, the ILGWU tended to consciously define women as a basic
part of the working class, and they viewed protective labor legislation as
a concession to workers by the (capitalist) state.
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Thus, organized labor of whatever political stripe accepted the sex-

segregated division of labor within a given trade and resisted attempts to
change it, whether from employers or from women themselves. The unions
also defined women almost universally in terms of their functions within
the home as wives and mothers, and saw their work force participation as

temporary or as an interference with their primary place within the home.
When unions supported protective labor legislation for women, it was
often with the explicit aim of restoring them to their "rightful" place,
the home.
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Chapter Eight
Employers' Associations

Introduction

Support for protective labor legislation for women is relatively easy
to document. The WTUL, the National Consumers' Leagues, and govern¬
ment committees filled volumes with their evidence demonstrating the
need for legislation. Court battles and lobbying efforts on behalf of the
laws were supplemented by attempts to convince the public by means of
articles in popular and scholarly journals, by speeches and lectures, and
by investigations of working conditions. How could anyone oppose those
who worked to improve the lot of the poor toiling working women? How
could any group be so crass as to assert its own self-interest by maintaining
that it needed the labor of women (and children) more than ten hours a

day in order to fill its own pocket?
Laws opposing unions and the right of workers to organize and strike

were easy to justify by appealing to individualism and the laissez-faire
principles which dominated American political and economic thought
through the early 1900s. But those who defined their interests as anti¬
thetical to a limitation on the hours of work, or to no night work for
women, did not usually wish to justify their stand publicly in the same
way that the laws' supporters did. There is therefore a qualitative differ¬
ence in the kind of evidence which is available to demonstrate support of
protective labor laws and that which indicates opposition. (The excep¬
tion is the opposition which developed in the 1920s as a consequence of
support for an equal rights amendment which was based on a principled

185
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position in favor of equal rights for women and men.)
The same problem of documenting the opposition is addressed by

Eleanor Flexner in her discussion of women's suffrage. In contrast to the
open, concerted efforts of the prosuffragists, the opposition appeared much
harder to pin down. Some of it was a result of the anti-Negro sentiment
in the South and the Southern whites' fear of any changes in the voting
system and the Jim Crow restrictions, and some of the opposition was
from "women of irreproachable social position" who led organizations
opposed to suffrage. But Flexner also found other forces at work which
were harder to document. Liquor interests opposed women's suffrage but
preferred to do so in relative anonymity, by their own account.^ Other
difficult-to-uncover sources of opposition to suffrage included political
machines and the Catholic church. But, Flexner stated:

Most difficult of all to link with the opposition to woman suffrage
were the business interests. The proceedings of the annual conven¬
tions of the National Association of Manufacturers and the U.S.
Chamber of Commerce, or the pages of the Wall Street Journal, do
not contain a word of protest against granting women the vote . . .

Yet some business groups fought suffrage tenaciously and bitterly,
albeit with the greatest circumspection. One suffrage organizer after
another reported the presence and activity of the railroad, oil, and
general manufacturing lobbies, wherever suffrage was up for legisla¬
tive action or referendum.^

Opposition by business interests grew out of their general stance
against "communistic" legislation like the federal income tax, antitrust
legislation, and popular election of senators—but especially their fear
"that women would use the vote to improve the working conditions of
women."^ That was precisely one of the reasons that women suffragists
demanded the vote —to pass laws which would help women. Opponents
of women's suffrage in the U.S. Senate were also supporters of business
interests in states like New York, Massachusetts, and Delaware, judging
by their voting record on other issues. Although the existence of a body
of women opposed to suffrage served as an "excuse" for legislators dis¬
posed to vote against it, the suffragist Carrie Chapman Catt stated, "A
trail led from the women's organizations into the liquor camp and it was
travelled by the men the women antis employed . . . These men were
observed in counsel with the liquor political managers too often" to doubt
the connection.^ This activity was covert, and neither minutes nor other
records were usually kept to document it.

Many of the same business interests which opposed women's suffrage



Employers'Associations 187

also opposed protective labor legislation for women. In both instances
their opposition appears plausible in the light of their own interests as

they defined them. Although this opposition was usually hidden, the very
open and determined stand these businesses took on other kinds of labor
legislation makes it plausible that they also opposed women's suffrage
and protective labor laws. Furthermore, challenges to the laws were in¬
variably made by those businesses that were directly affected, such as
Muller the laundry owner, or Schweinler Press.

The problem is how to uncover the means by which this opposition
made itself felt in legislatures and courts, and the arguments that were
used when it became necessary to go publicly on record against the laws.
Principle opposition to the laws seems to have come from the sector of
business most affected, that is, by manufacturing interests and retail
businesses. Large corporate interests of the kind represented in the National
Civic Federation, such as steel, railroads, and mining, frequently did not
employ women in large numbers and seem to have had little or no in¬
volvement in protective legislation for women, as will be discussed below.

Employers' Organizations:
The National Association of Manufacturers

The first national organization of manufacturers that was concerned
with more than specific trade interests developed out of a suggestion by a
Southern trade journal in 1894 that there was a need for a general organi¬
zation which would consider matters of interest to manufacturing and
marketing. In 1895 and 1896, the National Association of Manufac¬
turers (NAM) was formed, and quickly became open to individual mem¬
bers as well as trade organizations. It focused primarily on the issue of
foreign trade.®

The concerns of the organization before 1903 reflected the develop¬
ment of a strong American merchant marine to prevent dependence upon
foreign shipping, the construction of a canal in Nicaragua or Panama,
and the reform of the American consular system so that foreign influence
would be minimized.® The NAM's interest in stimulating home markets
led to their advocacy of a Cabinet-level department of commerce, rate
regulation of railroads (since, as shippers, they suffered from the differen¬
tial freight rates of the railroads), and a number of other domestic reforms.

Then, according to Robert Wiebe, this "relatively quiet organiza¬
tion," which until then had had little or not interest in the "labor prob¬
lem," came under the direction of a minority whose primary interest lay
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in promoting the open shop, and with the accession to the presidency of
David Parry in an upset election in 1903, the organization declared war
on organized labor/ Although a sector of the membership was displeased
with this shift, the organization grew rapidly from 1902, when it had
about one thousand members, to almost two thousand within a year, and
to almost three thousand by 1904, which indicates support for Parry's
strong challenge to organized labor.

At the same time, procedural changes made it more difficult to amend
the nam's constitution, and from 1903 the officers carefully controlled
the annual meetings, presumably to prevent themselves from being over¬
ruled (as they had done to the previous leadership), or, more charitably,
"to secure greater administrative centralization and efficiency."® Although
attendance at annual meetings declined, the influence of the organization
grew with the greatly increased income from the growth in membership.

Although the NAM undertook many activities in its own right, includ¬
ing congressional lobbying activities, a number of other organizations,
nominally independent but closely connected with the NAM, were formed
to promote specific aspects of its drive against labor. One such group, the
Citizens' Industrial Organization, was formed in 1903 with Parry as its
president. Parry shortly turned over the leadership to C.W. Post, another
staunch anti-unionist, but the Citizens' Industrial Organization did not
remain an effective organization for more than a few years. According to
Wiebe, it was always a financial appendage of the NAM, but with broader
membership. It appears that infighting and the interest of the new NAM
president in establishing another organization, the National Council for
Industrial Defense (NCID), may have had something to do with its demise.'
The NCID was also financed primarily by the NAM, with Van Cleave as
the head and James Emery the general council of both groups. It was the
"legislative and political department of the National Association of Manu-
facturers."i° State and local associations also made up the membership of
the NCID.

The American Anti-Boycott Association was another organization
which, thought nominally independent, was closely connected with and
endorsed by the NAM. This group jointly undertook legal challenges to
boycotts with other organizations (for example, it underwrote the NAM
prosecution of Gompers and the AFL in the Bucks Stove and the Danbury
Hatters cases).It then became the League for Industrial Rights.

These organizations were more or less direct subsidiaries to the NAM.
They were formed to promote one facet or another of the NAM's cam¬

paign against organized labor through lobbying, legal battles, propaganda,
and educational work. Employers also were organized by states or by
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trades. The National Founders' Association and the New York Associated
Manufacturers and Merchants are some examples. These organizations
were usually either members of the NAM or closely affiliated with it.
Because the NAM was a national organization, its main efforts were
directed at influencing national policy and congressional activities, while
the statewide groups were more concerned with local legislative meas¬
ures, including protective labor legislation for women.

At the national level, manufacturers' associations constituted the chief
opposition to unions' efforts to insure a legitimate right to strike, boycott,
and organize effectively. The manufacturers openly opposed efforts to
amend the Sherman Anti-Trust Act to exclude unions from prosecution
under it, and they also openly fought anti-injunction legislation supported
by unions, as well as eight-hour bills for federal employees. These were
the main forms of labor legislation at the national level which affected the
relationship between employers and unions. (See chapter 7.)

At the state level, the issue was legislation affecting working condi¬
tions per se, and here the employers' position was much more guarded.
They granted the need to protect workers from abuses to which some
employers were unfortunately prone, but they usually opposed legisla¬
tion which was sympathetic to workers or which regulated some aspects
of business. This kind of opposition was usually much more covert than
opposition to, for instance, boycotts. Employers usually voiced the same
concern to protect women and children that other observers did, but
opposed legislation which was intended to regulate their working condi¬
tions. This section will first discuss the NAM's position regarding labor
unions in general and will then examine what the NAM said, compared
with what they actually did, regarding legislation for women workers
and working conditions in general. Although they tended to express sup¬
port of protective legislation — at least, once it was on the way to becom¬
ing more acceptable to the courts—in practice they attempted to vitiate
its effects. One of their methods was changing the wording of bills when
passage of some kind of legislation appeared inevitable. Another was
admitting the problem but denying the employers' responsibility for it or
denying that it could be "regulated" away.

The nam and the Open Shop Drive

Just before the beginning of the period under consideration here, the
NAM, faced with a growth in union membership and a potentially radi¬
cal labor movement in a number of sectors, responded with a concerted
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attack on organized labor. In 1903, their newly elected president, David
M. Parry, launched the open shop campaign among manufacturers. Their
opposition to organized labor was carefully couched in terms which
emphasized their concern for all workers' welfare but which claimed that
labor unions were tyrannical, despotic organizations which worked against
the best interest of all honest workers. The principle of the open shop was
that nonunion and union labor should both be permitted in a given shop
at the employers' discretion.

The code of the NAM was based on that set forth by the National
Metal Trades Association in 1901. It stated the NAM's "unalterable antag¬
onism to the closed shop and insist[ed] that the doors of no industry be
closed against American workmen because of their membership or non-
membership in any labor organization."^^ The NAM was also on record
against the employer blacklist (used against union members), and an edi¬
torial note by Van Cleave stated: "For this practise no defense, no apol¬
ogy, has ever been offered which is worth a moment's consideration."^^
Nothing in theory prevented an open shop from including both union
and nonunion workers, but employers knew that if the "closed shop"
meant that they were to hire only union members, the open shop meant
that they would hire no one who belonged to a union.

Standing on the principle of individual rights and individual free¬
dom of contract, employers' associations contended that their opposition
to unions was necessary for self-defense. Organized opposition by labor
could only be met by organized opposition on the part of employers, and
the employers' organizations were developed as a defensive measure, they
contended. One sympathetic writer described several examples in which
one business standing alone was powerless to withstand labor pressure,
but when helped by the employers' association, "made a fight against the
tyranny of labor organizations." The writer stated that as a result of the
open shop fight in Chicago in 1903, the sympathetic strike was practi¬
cally abolished and the effectiveness of the lockout was proven. For
instance, when the laundry workers in the city had struck nine of the
plants in an attempt to pit one employer against another, "on the same
day every laundry owner in the organization locked his shop—locked
out his workers."^'®

The development of employers' organizations was considered a nat¬
ural response to the "mass advance" of the labor movement during the
period. It was "but a logical step in, and the natural complement of, the
trade-union movement."^® This writer viewed the development cautiously,
since it could lead to the formation of two powerful organizations, repre¬
senting labor on the one side and the employers on the other, which could
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"establish a modus vivendi [whereby] . . . these two associations, acting in
accord, [would] be able to dictate almost absolutely the conditions that
[should] prevail in trade."^^ This possibility was not usually considered by
the employers during the early open shop campaigns. Their aim was to
destroy the "labor trust" entirely, not to reach an accommodation with it.

This point is brought home by the National Founders' Association in
its fight to break control of the craft unions in the trade. When faced with
union demands in a number of different cities during the period around
1905-1908, their position was

that the real issue at this time was nothing more nor less than union
restrictions, and that any difference in wages could be settled in short
order. In many towns, they said: "We are ready to pay the wages you
demand. We do not blame you for asking an advance, but we are not
going to stand this radical unionism any more. We are sick of it."^''

According to this view, the danger lay in union recognition per se, regard¬
less of the content of the agreement, and that was why it was so important
for the employers to resist. There could be no middle ground—either the
unions would dictate terms to the employers, or they would have to be elim¬
inated. Firms were urged to co-operate to withstand the unions' onslaught,
and also make plans for taking care of fellow employers' needs in the event
of strikes. What they meant by having plans to take care of its members
was a system of spies, detectives, and nonunion molders who were to be a

floating force available to members engaged in anti-union strikes. For the
lack of "trust" leading to this state of affairs they blamed the unions:

After years of individual effort to find a way of living and doing
business with their men on a fair basis, the employers have been
fairly driven by the union tactics to organize in associations, and
adopt in some degree the methods of the unions themselves . . . Spies?
The history of labor unionism fairly reeks with them.^®

The use of spies was also supported by the Citizens' Industrial Association
of America (one of the NAM offshoots, run by C.W. Post), which carried ads
by agencies offering their services. For example, the Joy Detective Ser¬
vice (Incorporated) of Cleveland, Ohio, ran the following advertisement:

Quick and Effective. The handling of labor troubles in all their phases
a specialty. We guard the property during strikes, provide necessary
men to keep the plants in operation, arrange board and lodging, etc.
Branches in all parts of the country. Write us for references and terms.^^
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It is not surprising that the open shop turned out to mean an anti-union
shop.

The Uses of Laissez-Faire and Individualism

The employers took their stand upon their right to freedom of con¬
tract and a defense of "individual rights." In a case in New York, an

employer had been "charged with coercing [an employee] to enter into a
written agreement. . . not to become a member of any labor organization
as a condition of securing employment." The employer's right to require
workers not to join a union was upheld by the court, and the decision
was commented upon at length by the NAM journal. The journal main¬
tained that although labor unions were in themselves "looked upon with
favor by the law and by the courts," and so were strikes, if lawfully
conducted, "it [did] not follow . . . that it is competent for the Legislature
to force individuals against their will to become members of labor organ¬
izations as a condition of obtaining employment, or to compel employers
under penalty of fine and imprisonment to employ union men only."^"

C.W. Post, president of the Citizens' Industrial Association, stated,
speaking of his firm, "We have discouraged Labor Unions, and, in fact,
do not permit a union man to have employment in our works."^^ The
consequence of "no more closed shops in the National Cash Register"
was that the women workers there were told "that from them as well as

from the men the company expected an honest day's work for an honest
day's pay." They were warned that in the past, "they were to some extent
spoiled by the consideration the company had had for their comfort and
welfare." The company warned; "Some of you have threatened to boycott
the Dayton businessman . . . we won't stand for this boycott a minute.
And any of you who make such threats will be discharged."^^

One of the sources of opposition to unions was, of course, that they
encouraged limitation of output and attempted to control the work proc¬
ess. Employers argued that unions achieved these ends by exercising tight
control over the workers, discouraging individual initiative and terroriz¬
ing the rest into submission. As ]ames Emery put it, it would be slavery if
a man were compelled to work when he wished to quit, or under condi¬
tions that did not suit him, but "it is equally slavery when a man may not
sell his labor without securing a license from another to do so, and when
he is to be annoyed or intimidated" if he seeks to work.^ Therefore,
the "labor trust" was guilty of violating fundamental rights by seek¬
ing to extend its power over independent workmen [independent was a
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synonym for nonunion). This behavior was a violation of basic rights.
"The inalienable right of man to work, as God gave him hands to work
with, must not be abridged by any man or by any set of men who set
themselves above the power and authority of the law and above the
authority and will of the Almighty."^ A Dayton employer stated, "Scratch
an anarchist and you will find a socialist; scratch a socialist and you
will find a trades unionist . . . trade unionism is the kindergarten of
socialism."" The social Darwinism expressed here, with its emphasis
on the natural laws of capitalism and individual enterprise, was a fre¬
quent theme of the NAM, and was usually combined with a discussion of
how unions throttled the individual initiative and independence of the
better workmen.

Thus unions were opposed because they presumably enforced col¬
lective regulations and restricted individual opportunity. Their aim of
regulating the supply of skilled labor by limiting apprenticeships was a
particular target of the Founders' Association. The association's lead arti¬
cle of one of its journal's issues demanded: "OPEN THE DOOR of oppor¬

tunity for the American Boy."" Strikes were described as good oppor¬
tunities for hiring nonunion men, training them, and keeping them on
after the strike. One foundry was mentioned approvingly because "they
had not in their employ a single molder or coremaker whom they had not
educated since the strike."" With the changing technology in the trade,
moreover, the time needed to train a molder had decreased from four
years to between six months and two years. The association claimed that
the "right of the foundryman to introduce molding machines and appli¬
ances of any kind, and to have the same operated by whomsoever he
[found] to his best advantage," had to be defended against unions' attempts
to prevent it. The Founders' Assocoation also commented on the workers'
tendency to restrict production, even when on piecework." They then
described a plant in which workers were guaranteed that increased out¬
put would not lead to rate cutting; instead, a bonus system (Taylor's plan)
was instituted, but more importantly, a permanent record of each worker's
output was kept. This record had the effect of "restoring at one bound the
individuality which the wage earner [had] been losing since the establish¬
ment of the factory systems."" These records revealed the good man,
they said, and also pointed out, "indubitably, the listless, the shirker, the
dull, unintelligent man," who soon found himself "without the gates.""
The article emphasized that although wages increased under this plan,
production and profits increased even more.

Thus the "individualism" which was in principle so important to the
employers had a practical side also, and unions, which worked against
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individual ability, were said to harm the most capable worker as much as
the employer. The closed shop, employers said, "throttle[d] initiative [and
destroyed] the ambition to surpass in skill and productiveness, thereby
barricading the road to progress and development." They also charged
that the closed shop sought to maintain control over the process of pro¬
duction and would give the labor trust "full power to control industrial
conditions and enforce its policies with respect to how, and by whom,
work [would] be performed, the productiveness of the workman, and the
compensation that [should] be paid."^^ The open shop, on the other hand,
had shown "its ability both to improve and increase production," and also
reduced antagonisms and intimidation.^^

In their campaign against the "tyranny" of unionism, employers
appealed for support to the public as well as to the workers, saying
that the unions were responsible for violence and intimidation against
independent workers and were instituting a reign of terror. According to
Parry: "Organized labor knows but one law, and that is the law of physical
force —the laws of the Huns and Vandals, the law of the savage ... It is, in
all essential features, a mob-power, knowing no master except its own
power."" Although Unions claimed to be opposed to trusts, they them¬
selves were the worst trust of all; "It is the muscle trust, the trust of men

who make their living by manual labor."" The consequences of this power
were, employers argued, truly devastating to honest people. Strike vio¬
lence, injuries to "independent" workmen, and harm to other innocent
victims of the unions' power were frequently cited. C.W. Post, one of the
more flowery speakers of behalf of the open shop, pleaded for an end to
this abuse:

I plead for the children of the public schools who sickened from cold
and exposure because the Teamsters Union refused to permit anyone
whatsoever to furnish them fuel... I plead the cause of women whose
modesty and virtue have been assaulted, clothing torn from their
bodies, insults heaped upon them and their unborn babes, malformed
and branded with the terror of attack by demons of the labor union
... I plead for the mother and children trembling in the agony of
terror through the long nights alone, while the husband and father
was away bravely asserting his right and liberty to earn bread to
keep life in their bodies."

The NAM contended that the blame lay squarely with union lead¬
ers, not with the average American worker, who, they said, deplored the
actions of unions in fomenting strife. "The American laborer is a patriot
and not a buccaneer ... He adores law and order, not crime and disorder.
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But in order to live, Gompers needs war," they argued, and the anti-
injunction legislation could be blamed on him, not American labor.^®
Picketing per se was also condemned, and employers frequently brought
court cases challenging the right of workers to picket even where violence
was not the outcome. The Review devoted a full page to one sentence in
an antipicketing decision: "There can be no such thing as peaceful picketing
any more than there can be chaste vulgarity, or peaceful mobbing, or
lawful lynching."^''

By 1908, Kirby expressed the cautious belief that the "tide of union¬
ism [had] been stayed."^® With the decline in union membership following
the open shop campaign and the economic slowdown, the NAM was able
to report the "acceptance of reduction of wages by employees of Republic
Iron and Steel." This acceptance indicated that "labor [was] at last realiz¬
ing that its interests [were] inseparable from those of capital," and was
"a sign of the much needed entente cordiale between labor and capital and
an indication that the labor demagogue's reign of terror [was] coming
to an end."®'

This theme, that the interests of labor and capital are one, was

repeated frequently by manufacturers' interests. The Founders' Associa¬
tion pointed out the social benefits of increased productivity, despite
workers' inclinations to believe the contrary. Workers, they said, had the
mistaken view that "because a man with a machine produces more cast¬
ings than a man without a machine, other workingmen are deprived of
an opportunity to earn a living."^® What workers neglected to consider
was that, historically, even though the introduction of machinery was

opposed by workers, for example, in spinning and weaving 150 years
ago, the result had been beneficial to all: "By reason of the introduction
of this same machinery, the price of the commodity was reduced to such
an extent as to be placed within the reach of all the working people . . .

[and] the consumption increased to such an extent as to increase the num¬
ber of persons engaged at this trade many times."^®

The nam and Union Legislation

As is indicated in chapter 7, the main issues which were being fought
out in the period before World War I were the right of labor to unionize, to
strike, and to boycott. As part of the open shop campaign, manufacturers
sought to have the boycott declared a conspiracy in restraint of trade. The
NAM charged that the unions were in favor of the Sherman Anti-Trust
Act until it got them —it all depended upon whose ox was being gored."
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The Anti-Boycott Association (later the League for Industrial Rights)
was organized in 1901, when a different conception of industrial rights
prevailed and "the law was undeveloped." According to the historian for
the league, "legal relief from union abuses was comparatively unknown"
at this time.''^ In 1902 there was a meeting of "champions of the open
shop in the hatting industry" to get other members on the AFL "We Don't
Patronize" list to join together in a "defense organization." The organiza¬
tion membership was a carefully guarded secret and "had to be confiden¬
tial because men were afraid that the union machinery would be turned
against them if their membership were disclosed."^^ Some members did
not even appear on a membership list and sent their contributions through
an attorney.^®

They must have collected a fair amount of money, however, because
they handled a number of court cases for employers opposing closed shop
agreements, and then took the case of Loewe the Hatter. His company
was the target of a nationwide boycott by the AFL, following long-standing
grievances and a strike against the company in 1902 by the United Hat¬
ters of North America. According to the Anti-Boycott Association's
account, Loewe was an ideal person to bring suit; "He had an untarnished
record. He shunned publicity, bravado, and invectives and could not be
pictured as a harsh or rabid employer . . . His assailants, on the other
hand, were bold and ruthless; their power and resources were great." When
the case was finally taken before a court in Connecticut, the jury awarded
Loewe the full amount of damages sought, and then "rose to sing the
Doxology at the close of its deliberations."^^ The verdict was finally upheld
by the Supreme Court in 1915, and was unique in that individual mem¬
bers of the union were held responsible for the acts of the union's officers.
Only 2 of the 197 defendants were union activists.'*^ The Anti-Boycott
Association was then faced with the task of collecting the judgment
awarded by the court, and when it was necessary to have a foreclosure
sale "on the various pieces of real estate in Danbury, Bethel and Norwalk,"
that is, the homes of the workers involved, they were annoyed by public¬
ity with "pictures of old men being ejected and thrown with beds and
bedding into slushy streets"; but at the last moment a settlement was

reached, they stated."*®
Similarly, the association underwrote the court expenses for Van

Cleave, when in 1906 he "made application to the American Anti-Boycott
Association for legal protection.""" Althugh the NAM, and its $500,000
"war chest" to be used against organized labor, was the main target of attack
by the AFL, "the taciturn American Anti-Boycott Association, which in
fact shouldered the entire responsibility, remained in the background."®"
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As can be seen from the preceding discussion, manufacturing inter¬
ests were openly involved in anti-union activities, in their stand against
amending the Sherman Act, and also covertly through their support of
the Anti-Boycott Association. Although it may have been difficult to con¬
nect any given manufacturer with the organization, the court challenges
are, of course, a matter of record. The NAM justified their position by
appeals to laissez-faire individualism, and basic principles of freedom of
contract in the wage bargain. However, their stand in opposition to labor
legislation for women (and children) was much more covert. No lengthy
defenses of women's equality with men appear in the NAM literature; nor
is mention made of suit being brought in the case of Muller v. Oregon or
his attack on the ten-hour law for women. Yet Muller's lawyer was a

prominent member of the bar who took corporate cases.

The nam and Protective Labor Legislation

These manufacturers opposed labor laws for women. But their oppo¬
sition was guarded and was usually justified by implications and indirec¬
tion rather than by open arguments. They agreed that employers who
overworked or abused their employees were acting unjustly, but main¬
tained that most employers were fair, decent men and that overall condi¬
tions were good for workers. Where they could, they showed instances
where workers themselves opposed protective laws. Since protective labor
legislation for women was becoming a fait accompli, they also accepted
what could not be undone, but fought further incursions into their pri¬
vate agreements with their workers. Then, following World War 1, they
again resumed the campaign against unions and radicalism and against
protective labor laws.

As early as 1903, even Parry had cautiously agreed that child labor
laws might serve a useful social purpose. He said; "I see no objection to
reasonable legislation ... in order to protect health and insure the safety
of workmen as well also to prevent an imposition and hardship upon

helpless children . . . The great majority of men, manufacturers as well as
others, do not care to see our young folks stunted in growth."®^ C.W.
Post's journal. Square Deal (which also carried little "fillers" attesting to
the health-giving properties of Postum), commented very favorably on
the Muller decision, calling it "a victory of vast importance for men and
women workers throughout the country." An adverse decision in the case
would have invalidated hours for women. He continued:
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It would have left the women wage-earners in factories and every
other kind of arduous manual labor at the mercy of unscrupulous
employers, who could have worked them 12 and 14 hours a day if
they saw fit . . . The consensus of public opinion the world over is
that such regulation protects the public health, safety and welfare.®^

Employers' associations much preferred to stress the good working
conditions and health of the workers and to describe model factories
rather than to dwell on the unpleasant side.®^ One writer's investigation
of a cotton mill for poor whites in the South concluded that her "sympa¬
thy was with the employers . . . the children learned to be industrious, to
be on time, a thing unknown in the families from which the mills take
their employees." She "never knew of a girl or boy broken in health by
work in the cotton mills." In addition, hookworm disease was being
eliminated through the "sanitary conditions enforced by the mills."^
Another testimonial was to the value of having children in textile mills,
which employed "far more women than men, and a few children between
14 and 16"; implementation of a minimum wage here, this writer said,
would be a disaster; "In every case where we have employed children in
our plant, they were not going to school, had no chance to go to school,
and were running around the streets in idleness and mischief. In some
cases they are the sole support of widowed mothers or crippled fathers."®^

Manufacturers opposed a proposed federal child labor bill which
would have prohibited shipment in interstate commerce of articles produced
by child labor in excess of eight hours per day, not because they opposed
all regulation of child labor, but because the means was impermissible;

not because there should or can be justifiable opposition to the
rational regulation of child labor, but because the subject matter nat¬
urally excites a sympathy which may blind the mind to the revolu¬
tionary principle of control suggested. A bad principle is never so
alluring as when offered in support of a cause of having popular
sympathy and approval. Under the pathetic appeal of protection for
the child. Congress is urged to regulate "production" under the guise
of regulating "commerce."®^

As late as 1925, a study done by the National Industrial Conference
Board (an educational agency of the employers) on the effects of child
labor was unable to conclude that this labor was actually harmful to
health. So much depended upon the individual person's situation—the
family environment, habits, maturity, kinds of work, and so forth —that
it was difficult to come to general conclusions. However, it said; "There is
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practically no body of authoritative information relating to the specific
effects of industrial or other regular employment on children."^ The board
felt that for a child's proper mental development and character some edu¬
cation and work were necessary, but "just how much and what kind of
work, schooling and play [were] best depend[ed] upon the individual
child and his age."®® Moreover, the existing conditions must be taken as
the point of comparison:

It must be remembered that for the child the choice is not between
pleasant and injurious labor and the proper education, play and
wholesome work, but between the available schooling, play, work or
idleness . . . Literacy and school attendance are not in themselves
measures of educational progress of children or of the effect of work
upon it.®'

Therefore, their considered conclusion was that "few, if any, valid gener¬
alizations [were] possible in regard to any aspect of the child labor prob¬
lem at the present time."®°

Thus child labor legislation was not opposed outright. It was often
connected with unnecessary limitation of apprenticeships or with the nat¬
ural desire of a boy to help support his family. In the context of a general
attack on John Mitchell, the AFL, and the proposed eight-hour-day laws,
Kirby, then president of the NAM, stated his position as follows:

I am a firm believer in rational regulation of child labor, but I can see
neither policy nor wisdom in compelling, by law, a strong, husky
boy, out of school at 14, willing and better able to work than many
grown men and whose help is needed by a hard-working father, or
perhaps a widowed mother, to spend the most important two years
of his life in idleness, acquiring the initial habit of indolence, and of
vice and crime, and unfitting himself for a life of thrift and usefulness,
simply because the law says ... he shall not be employed more than
8 hours a day until after he is 16.

Square Deal also carried stories describing how well off the Ameri¬
can working woman was compared to her European counterpart. When
Mary MacArthur of the Women's Trade Union League in Great Britain
visited this country. Square Deal reported her comment that here even
the poorest class of women workers were "well dressed, as contented
looking as . . . our best paid working women. Why, they actually had on
both hats and gloves." She favored organizing them, but added, "I doubt
if such a move will meet with great success in this country so long as the
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present standard of high wages prevails."^^ The journal also mentioned a
report issued by the National Civic Federation, "Department Stores Pay
Highest Wages," which stated that few salesgirls "lapse[d] from the moral
code," that there was "no basis for the assertion that white slavery" resulted
from the low wage scale, and that "employees [were] treated with much
consideration."" This article described "welfare work" in retail stores.

Since one facet of the reformers' fight to secure protective legislation
for women workers was the claim that low wages were in part a cause of
immorality and vice, employers were always glad to find evidence that
the working girl was moral and virtuous, or to defend her against charges
that she was more prone than others to succumb to temptation. The
foundrymen's journal printed a lengthy discussion of a Scranton newspaper
story which had described the "disgrace befalling a girl coremaker employed
in a Scranton foundry." It stated, "The story in all its horrible and disgusting
details has been reprinted and sent broadcast by the iron molders' union in
an attempt to stir up a contrasentiment to the employment of female core-
makers." Assuming the story to be true, it asked: "Why tramp further in the
mire a young girl merely because she chanced to work in a coreroom? What
had the occupation of the girl to do with the case, except to furnish the
opportunity of acquaintance with the author of her ruin?"" It then pointed
out that the conduct of the union men themselves left much to be desired,
and that "parading the shame of an unfortunate girl for union aggrandize¬
ment [was] poor business and poorer argument for any labor journal.""

Employers maintained that wages were sufficient, that working con¬
ditions were good, and that proposed "remedies" by law or otherwise
were doomed to fail. In their testimony before investigating commissions,
at state legislative hearings, and in legislation-oriented newsletters like
Monitor (New York Associated Industries) and Law and Labor (League
for Industrial Rights), they stated their position against protective legisla¬
tion more openly. For example, although during the prewar period employ¬
ers were growing more safety conscious [American Industries ran a series
of articles demonstrating different types of safety devices), they were reluc¬
tant to give up the view that accidents were inevitable or that the worker
was liable. One expert from the Institute of Mining Engineers made the
following report to the New York Factory Investigating Commission: "A
very heavy percentage of the accidents which happen are the inherent
risks of that industry; a very heavy percentage of our accidents in indus¬
trial pursuits cannot be very well avoided." Among those which were
preventable, he continued, were "the ones that [were] due, first of all, to
the negligence of the employers," whose plant lacked necessary safety
equipment, but he added: "Of course, a pretty heavy percentage of accidents
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is due to negligence and recklessness on the part of workmen themselves
. . . also his fellow worker."'^

The inspection procedures were a frequent source of complaint by
employers. The secretary of the Manufacturers' Association of New York
complained to the Factory Investigating Commission that some fifteen
different departments were responsible for safety inspections, and made
the following suggestions to remedy the problem;

A. Wipe about 90% of it out . . . Q. Are you in favor of any inspec¬
tion at all? A. Certainly, absolutely . . . Q. What kind of inspection?
A. Proper inspection. I wouldn't send a girl into a factory, as they
have been sending them in Brooklyn lately, to go around among
machinery, and tell men what should be done. 1 would put a man
there to tell what should be done.^^

When questioned further, he couldn't say which department had told him
about the "girl" inspectors.

Employers also felt unjustly blamed when fires broke out; they felt
that the ensuing uproar and clamor for legislation was misdirected and
worked an undue hardship on business. Although the impetus for the
New York Factory Investigating Commission had originally been the Tri¬
angle Shirtwaist Company fire in 1911, there was also a lesser-known fire
at the Diamond Candy Company four years later. The Monitor com¬
mented that the labor laws of 1913 were a result of an "outcropping of
hysteria" and added that the cause of the fire was not a deficiency of law,
since "the law [was] ample if it [was] enforced"; rather, the fire was a
result of the "personal equation . . . the miscalculation, the errors of judg¬
ment, the criminal negligence or whatever you want to call it."^ The
writers commented on the possible consequences of these fires to manu¬
facturers in an article entitled, "The Permanent Sufferer":

Because someone locked a door in the Triangle Shirtwaist Company,
some one out of 55,000, the other 54,999 were paralyzed by an
avalanche of so-called remedial laws.
Now history is making a lusty attempt to repeat. Because someone
locked a door in the Diamond Candy Company building in Brooklyn
all the self-appointed protectors of unwilling humanity are rolling
up their sleeves preparatory to taking a wallop at industry's jaw.

But this time, they said, "industry [had] mastered the manly art of self-
defense."^ They advised those preparing to testify that glittering general¬
ities "didn't count with the State Industrial Board. But solid, concrete.
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constructive criticism such as we gave them brought forth specific promise
of relief."^" A few months later, they were able to report the following:
"The final rules give the manufacturer considerably more leeway than the
original draft of the rules. American Industries, upon receipt of a copy of
the proposed rules some months ago, submitted a brief to the Committee
on Fire Hazards asking for modifications so that the rules would be
practical

Manufacturers either sought to prevent passage of protective legisla¬
tion or, when passage appeared inevitable, to make it as benign as possi¬
ble. This goal was pursued at both national and state levels. At the national
level, the NAM succeeded in blocking labor bills through its allies in the
Speaker of the House and the chairmanships of key committees. The
legislative and political department of the NAM, the National Council
for Industrial Defense, issued periodic bulletins directed at congressional
representatives and their own membership stating their position regard¬
ing various pieces of federal legislation and recommending the action to
be taken. Strategies included recommending defeat or passage of a meas¬
ure, or proposing amendments which would make it less offensive.

In 1913, the legislative lobbying methods of the NAM came under
investigation by separate House and Senate inquiries following charges
by a former lobbyist for the NAM, Martin Mulhall. The NAM was ac¬
cused of improper activities aimed at influencing elections, of conducting
anti-union activities and of strikebreaking, and also of influencing tariff
policy. Mulhall had worked as a field agent organizing "Workingmen's
Protective Associations" just before elections to recruit labor men who
could be convinced to vote for candidates sympathetic to the NAM's
economic programs.^^ The minority report, submitted by the House Select
Committee making the investigation, concluded that Mulhall, Emery
(NAM counsel), and others

did influence legislation; did prevent the enactment of laws ... by
the expenditure of exorbitant sums of money, aid and attempt to aid
in the election of those whom they believed would readily serve their
interests . . . And, as is shown by literally hundreds of items in the
Mulhall expense accounts, by the purchase of organization labor
men to betray their fellows in election campaigns and strikebreaking
activities, they instituted a new and complete system of commercial¬
ized treachery.

According to Albert Steigerwalt, this scandal resulted in "the end of di¬
rect political activities by the National Association of Manufacturers; no
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evidence is available which shows any continuance of such activities
after 1913

Albion Taylor contended that "the fundamental attitude of the Na¬
tional Association of Manufacturers toward organized labor [had] not
materially changed since the pronouncements of 1903 and 1904," although
the "style [was] more pleasing than before, less bold, with a veil of satire
covering but thinly the old antagonism."^® Steigerwalt, who is sympa¬
thetic to the aims of the NAM, also agrees that the basic orientation of
the organization remain unchanged, but says that in early 1913 this ori¬
entation gave way to the realization "that its program of opposition to
unionism had failed." He continues, "The question at this time was not
whether to revise the association's principles with respect to organized
labor, but to discover tactics that would best counteract the continued
growth of the union movement."^® The Industrial Betterment Program
was one result of this shift, and meant that employers were now to pay
more attention to safety, educational activities, and other amenities. What
this change meant in practise is illustrated by the following exchange
before the New York Factory Investigating Commission, when a paper
box manufacturer was interviewed;

Q. Are you opposed to the organization of your workers?
A. Not at all, we encourage them to organize. In fact under the wel¬
fare management they do organize. We see that peace and harmony
prevails and we have a dance every second and fourth Tuesday.

The employer might have to deprive them of these welfare benefits if the
workers asked for higher wages, he continued, but when asked, "You
don't think that the welfare work takes the place of wages, do you?" he
answered that it did not.^^ An indication of this shift by 1914, and a

recognition of possible benefits from protective legislation, was voiced by
Walter Merritt: "Let the legislature protect them against the worst abuses
rather than arming them with the weapons of militancy to defend them¬
selves. Let state narrow the field of industrial warfare."^®

The organization was undergoing a corresponding shift in tac¬
tics, if not in its underlying opposition to protective legislation for
women workers. As noted, this opposition was not expressed as openly
as with other kinds of labor laws. Nonetheless, employers lobbied
against protective legislation when necessary, and continued to do so
throughout the postwar period. The attitudes of employers toward
women workers and toward protective legislation for women will be ex¬
amined next.
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The nam and Protective Labor Legislation for Women

As early as 1904, American Industries had printed a small "filler"
item entitled "Women in Men's Field of Work," which asked; "Do you
know that 130 women have been found in this country who are expert
woodchoppers, and make their living with the ax? There are 100 lumber
women, as tough and strong as oxen."^' The journal offered no editorial
comment on this blurb. A few months later it ran an article entitled
"Women in Industry Here and In England, making cores and chains and
working at the lathe." In addition to the customary "lighter" work, the
article stated, women were now found in the more "exacting occupa¬
tions" like working in a brass foundry in Detroit. The article said that
"their regularity of attendance as compared with that of the young men

formerly engaged in the same work [had] led to their receiving in some
cases higher wages." In an English bicycle plant, women [had] been used
when "price cutting in the manufactured article [had] necessitated econo¬
mies in the cost of production."®^

In 1906, the no-night-work law affecting women was contested in
New York state court by David L. Williams, who ran a printing company
and who had been arrested for violations of the law. He admitted the act

and was discharged by the judge, whose decision was printed in part in
American Industries under the headline "Without Reference to the Posi¬
tion of the Hands Upon the Dial of the Clock; How Women May Work."
The decision touched upon two major points, the right of freedom of
contract and work, and the need to protect women because they are "moth¬
ers of future citizens." The article quoted the judge's opinion in part:

Does the state look merely to the children of the factory woman for
its future good citizens? Why should the housewife, the woman who
toils at home . . . the society woman—be exempt from legislative
interference ... ? Some of them may be mothers of future citizens,
and it should be of as great interest to the state that their progeny
should have proper birth and breeding to conserve its welfare.

And if healthy progeny were the "only excuse" for the law, the judge
continued, "what becomes of the rights of the non-childbearing woman,
a considerable class? What of the woman beyond the age of childbearing"
who might have considerable technical knowledge? No argument was
made in defense of the law to show that the factory conditions were

unsanitary. The judge commented, "The employer, even though she be a
woman, may work when and so long as it pleases her. The single employee.
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on the contrary, if she be a woman, may not."®^ Although the NAM clearly
approved of the decision (which was subsequently upheld by the U.S.
Supreme Court), it refrained from undue comment on the case. The Judge's
words seem to have been comment enough.

The nam's position appears to have alternated between claiming
that women and motherhood are to be held in especially high regard and
protected, and that women are independent, contractually free workers
and do not want any special legislation for themselves. Both views of
women were combined in an address by Van Cleave in 1909. He said; "In
these days of the militant and ubiquitous suffragette, woman is far from
being as voiceless as many persons imagine." Except for a few occupa¬
tions like soldier, he said that women in America worked at all the jobs
which men did, and that "in all of them, and very properly, she [was]
treated with the consideration and deference which [had] always and in
every walk of life, been extended to her by Americans." For women
workers, children, and men also, he continued, we ought to "make the
surroundings as sanitary as practicable." He warned:

But we must guard against cumbering our statute books with too
many laws for them. Some of the special legislation which is urged
for them . . . would if enacted, be exceedingly likely to prove uncon¬
stitutional and unenforceable, and therefore to arouse distrust for all
laws in this general field. Thus the women and children would be
harmed instead of helped.®^

As previously noted. Square Deal commented favorably on the Mül¬
ler decision upholding a ten-hour law for women in Oregon. It felt that
women should have the right to choose their own working conditions,
but it added:

The progress of civilization demands that they be saved from over¬
exertion or from unsanitary and unhealthful conditions that tend to
wear them out or incapacitate them for family life. Here, again, an
abstract question of personal liberty has had to give way before con¬
siderations of national welfare and progress.

The Muller decision was considered a sound one, "not only just in mor¬

als, but . . . from the economic point of view" also, since output was not
the less for the shortened hours, and physically exhausted workers would
not lead to industrial progress.®® Again, commenting on labor's support
of the eight-hour law in public works, which was intended to be an opening
wedge for other laws, the writer claimed that some protective legislation
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was valid under the police power where public safety or health was at
issue: "Such cases would be the hours of employment for children, for
men working in mines or other unhealthful places," and so forth.®^ No
specific mention was made of women here, although it would appear that
they would be included in the list of "acceptable" legislation along with
mine workers. Later, one writer explicitly stated that laws forbidding
"unconscionable and oppressive practises . . . protecting the mothers and
children . . . [did] not seriously infringe upon industrial liberty."®®

Employers maintained that they were reasonable men and did not
wish to exploit women or to violate the law, and in Oregon, where a new
series of laws had gone into effect, they proclaimed, "The employers of
the state are desirous of reaching equitable and practicable methods of
dealing with girl and women workers." The spirit as well as the letter
of the law was being adhered to; the important thing, they said, was

willingness to work things out.

[The employers' willingness] to recognize the special claims upon
consideration of girls and women, carries with it greater assurance
than could be guaranteed by the law or by the courts were employ¬
ers inclined toward antagonism and unfairness. When consciences
are swept of cob-webs and people of all classes are bent upon doing
right for its own sake, the employer and the employee will experi¬
ence no difficulty in adjusting their differences.®®

They noted a short time later that the Oregon law, because of its hours
limitation, had automatically eliminated Saturday night shopping as well as
the traditional late Christmas holiday shopping, while "some department
store proprietors protested vigorously, but in vain. One department store
owner helped to frame the ruling and defended it warmly."®^ As the minimum
wage provisions in the Oregon law were about to be put into effect, the em¬
ployers commented: "We are inclined to believe that such legislation will not
work out as many of its advocates seem to think it will. Workers are always
entitled to proper wage consideration, but we question if the adjustment
of wages can be brought about in this way." One possible beneficial effect
of a minimum wage scale might be to compel greater efficiency. Regarding
the wage scale itself, and the hours provision, they cautiously stated:

The wage scale adopted does not seem to be excessive from our knowl¬
edge of living conditions in the State of Oregon. The hours for women
are in keeping with advanced legislation in many other states. While
questioning the advisability of the legislation, we wish it well and
hope for its success.®®
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Employers also defended a nine-hour law in Nebraska, ostensibly against
the women workers themselves, saying "Western Working Women Dis¬
like 9 Hour Law." They said that the women workers objected "on the
ground that it [would] force them out of employment and replace them
with men." The women were inclined to sign agreements waiving the
provisions of the law, which, the writer noted, was of course not legal,
but the real issue was the long-term readjustments that would occur. The
next effect which could be expected to follow was "that women [would
not be] displaced but that the shortening of hours [would have] the effect
beyond what the law provide[d]," that is, two shifts would give way to
three: "And when the process is completed there is found not a loss to any
member but a gain to the whole body that justifies the change. There is
no record of turning back from regulations that shorten woman's work¬
ing day."®^ The New York contingent, however, attributed the eight-hour
day to "pressure-constant, unrelenting, continual pressure," and made it
clear what they thought of it. "The 8 hour day is undeniably with us,"
they agreed, but added, "The lessons that the years have taught point no
moral to most of you. Oh, you ostriches."'" By 1920, in its opposition to
the proposed eight-hour bills, the Monitor claimed:

Associated Industries has never, until this year, recorded formally an
objection to the enforcement of a law limiting the hours of labor for
women to 48 per week. Its objection at this time is not an objection
to the principle which it is desired by the proponents of the bills to
have established, and under any other conditions than those which
obtain at present. Associated Industries might not offer any objec¬
tion and might support the bills.

However, it did object to the bill on the grounds that "there is no need to
undertake to establish by law that which is practically here. Nearly all
the industries are operating today on the 48 hour week basis." It then
cited the figures for the average number of hours for females in 144 estab¬
lishments, which included 37y2 percent of the women working less than
and 371/2 percent working more than the forty-eight-hour standard.'^

There may have been less concerted employer opposition to protec¬
tive laws for women in some states than in others. As previously noted,
the Illinois ten-hour law was passed only after a long legislative fight. But
in other places (such as Oregon and Washington, D.C.), it appears that
there was less of a struggle against such laws. However, in New York
State, manufacturers formed an active and organized opposition to "wel¬
fare bills," including those affecting women. They maintained a lobbyist in
Albany, Mark Daly, who kept his constituents informed of the legislature's
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activities via the Monitor, a monthly bulletin. The Monitor offered in¬
formation on bills pending in the New York legislature and possible amend¬
ments that manufacturers might suggest to existing laws that would make
them more "acceptable." For example, the manufacturers' recommenda¬
tion for recodification of the state laws requiring one day's rest in seven
would be to add the following;

. . . except in an establishment where it can be proved to the satisfac¬
tion of the State Industrial Board that the work is necessarily contin¬
uous and where two-thirds of those regularly employed in such
establishments voluntarily sign and present a petition to the ... Board
requesting permission to work seven consecutive days.

They also recommended the inclusion of the following clause, which would
extend working hours: "Males and females over the age of 18 years may
be employed not more than 12 hours in any day nor more than 60 hours
in any week for a limited period."'^ The Monitor reported: "Force of [Fac¬
tory] Inspectors is Not Too Large . . . Multifarious Duties Keep Labor
Department Men on Jump."^^ The manufacturers drafted their own group
of labor laws amendments to counter the ones offered by labor.'^

One consequence of these efforts was that the Foundry Code affect¬
ing the employment of women in core rooms was ready for passage. The
Monitor reported that a "sub-committee of employers and employees
which worked on this set of rules had done its work so well that in the
final analysis the rules were as perfect as possible."'® By July, it was able
to report that a review of the labor legislation showed "an entire absence
of adverse laws."'® The following year, in its coverage of the 1916 legisla¬
tive hearings, the manufacturers included a list of witnesses appearing in
favor of and in opposition to their bills. Social reformers and labor repre¬
sentatives appeared on both sides (for example. Rose Schneiderman of
the ILGWU and Mrs. Frederick Nathan of the New York Consumers'
League opposed the bill, while Henry Seager of the State Industrial Com¬
mission, and labor representatives, favored them).

The Monitor had more thorough coverage of hearings in Albany
than any other source. It provided a full transcript (assuming it to be an
accurate reporter) of the 1919 hearings at which the women printers
opposed the representatives of women social reform groups and or¬
ganized labor, and which also afforded evidence of the employers' po¬
sition. Employers who testified at the hearings all expressed their concern
for the welfare of women workers and their gratitude towards those
who worked to safeguard it, but stated their opposition to the specific
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bill in question on the grounds that it would work irreparable harm to
their business.

In the Albany hearings, a representative of the New York State Hotel
Association spoke for, in his words, the "big hotels to which we naturally
refer when we speak of hotels, but also the smaller hotels and also these
little hotels in the summer places through the state." He pointed out that
hotels have to be open twenty-four hours a day, seven days a week, to
serve travelers as a temporary home, just as "in your private home mak¬
ing it is a 24 hour a day proposition." The proposed legislation affected
hotels as well as factories or mercantile establishments, but conditions in
hotels, he said, were very different from those in factories; therefore, he
said, "If you adapt those hours to us you will make it impossible for us to
take care of our trade." Women were employed in hotels in increasing
numbers as waitresses and elevator operators, where they had been very

satisfactory; he added.

We hope we shall be able to continue them in our employ and we
shall . . . unless these misguided but well-intentioned sisters press upon
you legislation which you may pass which will surround the condi¬
tions of their employment with so many regulations and restrictions
as to make it impossible or impracticable for us to continue them.'^

The next speaker, president of an upstate New York textile mill, made
the following statement:

Even if we desired (and perhaps some won't admit that we do have
these good intentions, but 1 think we do)—even if we desired to ben¬
efit the health of our employees in every way we possibly can, we are
limited by the necessity of doing business, and to do business under
present conditions, at all events, you have to do it at least at cost.

The problem, he argued, was that lowering the working day from fifty-four
to forty-eight hours per week would increase cost "out of all proportion"
because the manufacturing establishments had hundreds of millions of dol¬
lars invested in capital. The "people interested in this legislation" did not
care about this problem but the manufacturers had to, he continued, and
they also had to compete with other states (such as Georgia and South
Carolina) that lacked the regulations that most other states had. Most of
these laws he "cordially approve[d] of," and, he said, "I wouldn't go back
to the old days even though it would help us to compete" with states lack¬
ing the laws because "1 wouldn't want to see the little, pale-faced, anemic
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kids coming into the mill and have them on my conscience"; all the same it
was true, he said, that the yarn cost less to produce in such places than in
New York. He then showed that it would be utterly impossible for his mill
to cut his profit down by one-ninth and that if the law were passed it would
force his company to try to reduce the cost of its goods back down again;

We may be decent-minded people. We may feel that in these serious
times in which we are living that it isn't wise to cut down our pay¬
rolls, that it isn't wise to screw out of labor any more profits. We
may feel that seriously, as 1 do myself, but what are we going to do?
Where is the cost going to be saved?

It was impossible to increase the rate of production any more than it
already was, he argued, in his kind of industry, "which is governed by the
speed at which the wheels go around, and where the wheels go round as
fast as they can with safety to the lives of the employees and property of
the employers."^®

Another employer spoke out against the effect of a proposed bill to
require twenty-four hours of continuous rest in one calendar week. He
spoke for Western Union telegraph offices (although, as Rose Schneiderman
got him to admit, the government itself stood for one day's rest in seven,
and the telegraph company was under government control). Telegraph
offices had a standard eight-hour day in the larger offices, he said, "but
owing to the emergency conditions with which the telegraph company is
frequently confronted, it is necessary to work our force over the eight
hours and also work seven days a week, in order that we may give
service." Storms and other emergencies affecting the lines required these
long hours.

Another speaker for the telegraph comnpany called attention to the
fact that there were over one hundred telegraph offices in the state with
only one operator, and these offices served wide surrounding areas which
had no offices; therefore the Sunday closing in those areas would do "a
very serious injury to the public." The telegraph company would gain
from the closing, but messages transmitted on Sundays were likely to be
emergencies, and therefore closing would be to "deprive the community
entirely" of this necessary service.The telegraph company was asking
for an exemption to the provisions of the hours bill for telegraph opera¬
tors, and one telegraph operator was also present to speak in opposition
to the bill. He spoke as a representative of the Western Telegraph Workers
(not a union), and said, "We feel that we ought to be able to work out our
own salvation without paternalism." He added that he was speaking purely
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from "the viewpoint of the worker," not the company, and said that it
was simply a question of money for the operators. He also took a dig at
the social reform women: "It is a strange thing that the folks who have
household workers in their employ never think of giving them a day off,
yet they would come here and ask that the telegraph worker, the worker
who must cover his situation in all times, be forced to take a day off."^°°

The Monitor also took note of the "unexpected opposition of women"
to the proposed bills. The first speaker in opposition to the bills was Nora
Stanton Blatch. The chairman had asked for the names of "prominent
women" speaking in opposition. Blatch responded that there weren't any
because the women opposed to the bills were "women directly affected,"
and added, "of whom probably none of you know the names." She said
these women were now asking not to be classified with minors indus¬
trially, as in the past they had asked not to be politically. She attacked the
legislation for affecting primarily those women who were making relatively
good wages—$17.00 per week or more as ticket choppers, ticket sellers,
and so forth, and who worked nights. She said, "But the woman who
sweeps the platform can work all night, so that if you claim that this
legislation is on the ground of the health of the workers, it is not so." If it
were, it would apply to scrubwomen, nurses, and others.

The whole effect of this legislation is to interfere in a mischievous
way with the rights of women who are receiving fairly good salaries,
and with the exceptional women who have climbed up the industrial
scale. You crush them down into the ground for whom you are not
legislating at all, namely, the absolutely unorganized group of scrub
women and women like that.

Blatch emphasized that the vast majority of women affected by the pro¬
posed laws were unaware of what was going on and did not have paid
representatives at the hearing. She observed, "I suppose of 50 elevator
workers none of them have heard of legislative committee, and the first
thing we know they will lose their jobs and then you will begin to hear
from the women."^°^ When Rose Schneiderman challenged her to state
who she was representing, she answered that she spoke for a number of
office workers and also the League for Equal Opportunity.

A representative of that organization charged that it was because
women had been successfully competing with men for their jobs that the
legislation, especially the no-night-work provisions, was being proposed.
When, during the war, women were permitted to enter machine shops,
given special training, rest rooms and lunch rooms, and two fifteen-minute
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breaks, the employer found that it paid off: "He found what was sauce for
the goose was sauce for the gander, and he is extending that to the men."
She added that the women were paid exactly what the men were:

Now, men resent the fact that women can do work just as well as
they can and get just as much money. He has had that superior posi¬
tion for so long that he looks upon her as his physical, social and
mental inferior. It hurts him to realize that she is his equal, and at the
same time it would hurt him a lot more if that woman would come in
and work for less. He would feel it in his pocketbook then. His pride
would be hurt in the first instance; his pocketbook in the second.

She described an informal survey she had done in the subway, asking
women ticket sellers and others their opinion of night work, and reported
that only one woman had preferred day work, while several said they
had tried day work and had asked to be changed back again to the night
shift. The opposition to women working at night was not based upon
health grounds (she cited two doctors as proof), but came rather from
the union:

Take all of this agitation against the street-car women and it comes
from the Central Federated Union. They were interested not one whit
in the women, but they were interested in keeping the jobs for the
men, and it is possible this legislative program was decided upon
early last summer before the armistice was signed.

She told the assembly not to worry about whether a certain line of work
was "fit for a woman," since the woman herself would choose what she
was physically and mentally fitted for. Women were not "dragged into the
industry," but went voluntarily, "knowing the conditions they [would]
meet." She added, "The minute they find it is not to their liking they can
step out of it, but do not force them out by state legislation." She com¬
mented on the fact that the president of the State Federation of Labor
(James Holland) was present at the hearing and was speaking in favor of
the bills limiting hours, etc., for women, while the AFL itself had turned
down resolutions at its previous conventions to limit hours, the length of
the working day, and other conditions:

That was turned down because men refused to be bound by the
State. They wanted to be free and act between themselves and their
employer. Now, doesn't it look rather sinister that these men while
refusing this for themselves are perfectly willing to bind women? It
places women at a greater disadvantage.
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She said that the only time that legislation for women was proposed was
when they were in competition with men for jobs and received decent
pay, not, for instance, in domestic work, which would force their employ¬
ers to hire two sets of domestics instead of one, and would make domes¬
tic workers "too independent and it would be more difficult to get domestic
help."i02

Although the Monitor expressed surprise at the presence of working
women opposed to the bills, it made use of it thereafter, and subsequent
issues reported other instances of women who spoke against "welfare
legislation." It said that limiting women to ever-shorter hours of work,
which "chain them with the threat of the future of the race," would result
in lower pay "and hobble them with the alternative of such trades only as
they [could] dominate." This would mean that "out of all the wartorn
world, the women who work, who made victory possible, alone [would
be] denied the right of self-determination."^®^

The manufacturers also proclaimed that the attitude of labor unions
"hound[ed] them out" because equal pay for equal work would become
impossible if women could not work at night;

Again, it is openly hinted that certain labor groups advocate welfare
legislation as the means of ousting women from the well-paid jobs
they covet for men, whereas, it is well known that bodies of women
who believe that woman's place is in the home and that the social
order will never be restored until she is safely caged therein, approve
any move to legislate women out of industry.^®''

They quoted Ella Sherwin, who said, "It is an open secret that the labor
fakers are not in favor of women in industry at any fair or decent wage."
Sherwin predicted that manufacturers would use legislation to force
women out, and that women would then be confined to an ever-smaller
number of trades with ever-shorter hours and still would not be secure,

"unless in a trade they dominate[d], as they [did] in the needle trades."^®^
(Sherwin was a printer herself, as noted.)

A few months later, manufacturers reported: "Prominent Woman
Opposes Special Laws for Women Because of Injury Done. Miss Mary
Newton Declares That Class Legislation Does Not Benefit Those For
Whom It is Passed —Insults, She Avers." The woman, who was described
as the daughter of Major General John Newton, assembly Republican
leader from the 7th Assembly District in New York City, was a member
of the Women's League for Equal Opportunity, and was asking the legisla¬
ture to defeat the office workers' eight-hour bill and the minimum wage
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bill, as well as to repeal the elevator law and other laws. She was described
as being known as a leader in the suffrage movement and was opposing
the laws because they were "opportunist legislation which would attempt
to create a pampered people," and which, under the guise of protecting
women, would "drive practically all women out of work—starving into
the streets." She concluded:

Grown up women should not be insulted by parlor socialists who
have never worked and do not know the needs of working women
... It is absurd and suicidal for America to ape Europe. These very
laws have been the undoing of Europe and have helped surrender its
separate governments to Bolsheviki.^°^

Whether this woman was an "active suffragist" is uncertain, but Harriot
Stanton Blatch (mother of Nora Stanton Blatch and also an opponent of
"special treatment" for women), was surely known as a long-standing
militant suffragist from before the war and was a well-known member of
the National Woman's Party. (The NWP did not come out in favor of an

equal rights amendment and against protective labor legislation for women
until about 1922.) But another opponent of the legislation who spoke at the
1919 hearing was from the Women Voters' Anti-Suffrage Party and wished
"to go on record against this radical legislation that [was] being put upon
the working women of this State." She observed: "Isn't it queer, gentlemen,
that a woman could work in 1918 for 54 [hours] and in 1919 she is only
able to work 48. At that rate of increase in about 1925 she will only be
able to call around once a week in a limosine to collect her salary."^'"'

Opposition to the bills described by the employers came from the
employers themselves, from a small group of women workers who used
some feminist and some laissez-faire arguments, and, as the previous exam¬
ples illustrate, from what was evidently a conservative core of women
who linked the bills with socialist, radical causes. Opposition was also
expressed by nonunion workers who accepted the view that limitation on
the hours of work would be reflected in their paychecks. Organized labor,
including the State and local Federations of Labor, generally favored the
bills to limit hours, and other conditions for women (although they gen¬
erally opposed minimum wage legislation, as indicated).

Anti-Radical Activity and the NAM

During the postwar period, the growing political reaction and anti-
radicalism grew stronger at both state and national levels. The employers'
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associations' attacks on social welfare laws also relied increasingly on
"red scare" tactics, as well as attempts to connect the laws with German
propaganda. The New York State League of Women Voters charged that
the "Daly Lobby" (Mark Daly was editor of the Monitor and an Albany
lobbyist), under the cover of the "so-called League for Americanism,"
had "sought to create the impression that such legislation [was] of pro-
German and Bolshevik origin." The Lusk Committee (the Joint Legisla¬
tive Committee to Investigate Seditious Activities) called the Health Bill
then before the legislature bolshevism, and also attacked the eight-hour
and minimum wage bills for women. Speaker of the Assembly Tad Sweet,
a notorious opponent of labor legislation, also took part in the anti-red
attacks. A pamphlet circulated by the League of Women Voters (and
reprinted by the American Association for Labor Legislation) stated:

A deliberate, undisguised and widespread effort has been made to
create the impression that well-considered and temperate legislative
proposals for human welfare are "symbolic" of and in some way
connected with Bolshevism . . . the speakers, the pamphlets, and the
press propaganda of the so-called League for Americanism, backed
by the Daly Lobby and an inner group of the Associated Manufac¬
turers and Merchants, has widely and generally availed itself of this
method of misrepresentation.™

For its part, the Monitor took note of the charges levied against it by
the League of Women Voters' pamphlet, which charged "the Daly lobby"
with "interfering with open and orderly legislative action," with coercion
in getting petitions from workers, and with having a fund of between one
and two hundred thousand dollars for propaganda used to support the
League for Americanism, whose "real object" was to "kill off health insur-
émce and other fool legislation," according to one manufacturer cited in
the pamphlet. The Monitor countered with Daly's rebuttal. He agreed
that part of the work of Associated Industries was "attendance on the
legislative sessions," but that its actions had "been honorable and legiti¬
mate." He denied that there was a lobbying fund or that there was any
connection between Associated Industries and the League for American¬
ism, beyond "friendliness."^®'

This attack by the New York Manufacturers and Merchants Associa¬
tion coincided with a national campaign against other groups supporting
"welfare" legislation. The Women's Joint Congressional Committee (which
included the National Women's Trade Union League, the National Con¬
sumers' League, the National League of Women Voters, and the National
Board of Young Women's Christian Associations) was the target of a
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campaign directed particularly against their work for a federal education
bill and a child labor amendment. Boone's history of the WTUL had stated;
"The spear-head of the opposition was the United States Chamber of
Commerce and the National Association of Manufacturers, but they had
as allies employees of the War Department." The War Department had
distributed a photostatic chart of "communistic connections"; although
the secretary of war was subsequently forced to withdraw the document,
it continued to be disseminated by employers' associations, including the
Associated Industries of New York.^^° (See chapter 6.)

The American Anti-Boycott Association's monthly newsletter. Law
and Labor, a nonsubscription, free newsletter which advised "employers
and employers' associations concerning legal phases of the labor problem,"
contained summaries of legislation "affecting labor controversies and
all new kinds of contracts with employees," and also of antisedition bills,
arrests of IWW Wobblies, and anarchists. This periodical informed em¬
ployers of court suits and judges' decisions in state courts across the
country, frequently citing at length from the case record with little or no
additional editorial comment. The earlier, prewar campaigns against the
open shop had abated somewhat during the war years, but following the
war were again resumed, along with an interest in "shop committees" as a
substitute for unionization.The association stated: "Our stand for
the real Open Shop as a principle of human liberty, condemning dis¬
crimination against union men as well as against non-union men, and
looking with disfavor upon contracts which curtail that freedom, receives
hearty support."^^^

From its inception in 1919, this periodical devoted considerable atten¬
tion to anti-leftist activities. An article on a deportation case was headed
"Forfeiting Citizenship for Membership in the IWW.''^^^ Again, in Febru¬
ary 1920, the periodical presented the provisions of the Sterling Anti-
Sedition Bill, the House version of which included the following: "The
use of a red flag or banner is forbidden at parades and meetings; the fact
of use is made prima facie evidence of use for an unlawful purpose." The
House sponsor of the bill explained that "the whole bill [was] drawn
along the line of punishing the use of force and violence exclusively."
In its comment on it. Law and Order stopped short of unqualified ap¬
proval of the bill, since the definition of sedition, which applied to those
who defended others who were seditious, went too far: "Every man who
is morally courageous knows that he may sooner or later become an
apologist for some such person."^^^ The same issue reported on a case
in Washington State in which fifty-nine members of the IWW, named and
unnamed, were "permanently enjoined and restrained from continuing as
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members of said Industrial Workers of the World."^^® The National Indus¬
trial Council (national lobbying and political group of the NAM) reported
approvingly on a bill before Congress in 1919 to exclude or expel anar¬
chists and other seditious aliens:

The measure, while preserving every legitimate right of free speech, of
free press and lawful assembly ... appropriately punishes those who in¬
cite such acts [i.e., to violence] in accordance with the consequences of
their indictment, even to the death penalty if the jury recommend it.^^^

Law and Order's close continuing coverage of political events included
a detailed description of the nationwide Palmer raids, which took place
on January 2, 1920. The periodical described the arrests and detentions
in Boston of over six hundred people. The article gave what was apparently
the decision of the Massachusetts court, with evidence of civil rights vio¬
lations, detentions, and confiscation of personal books and papers, de¬
scribed and criticized.il'' These were usually reported in a factual tone
without much additional comment.

Similarly, the issue of protective legislation for women and children
was usually presented in a neutral tone, with a simple statement included
in a summary of legislation, that "the tendency [had] been to favor protec¬
tive standards for labor," and that "further advances were made in raising
the legal minimum age of employment for children."ii® In April 1915,
when Law and Order reported on the "program of the AFL—destroying
the Constitution," it commented on many of the AFL provisions, but in
the section on Women and Children, in which the AFL proclaimed that
"women should receive equal pay for equal work and the physical wel¬
fare of both women and children should be safeguarded and protected
against exploitation," the periodical gave no additional comment.

Throughout this period, the manufacturing interests represented by
the NAM, as well as the state-level trade and business associations,
opposed the passage of protective labor legislation for women and a vari¬
ety of other social and labor legislation. As they began to recognize that
this kind of legislation was here to stay, their opposition took different
forms, but their basic stand remained unchanged. When the political cli¬
mate was right, anti-radical attacks were combined with other legal argu¬
ments against the laws. Whatever the measure, the economic consequences
were held to be detrimental to the interests of both workers and business.

By contrast, the organization which was representative of the largest
corporate and banking interests, the National Civic Federation, played
little part either in opposing this legislation or in helping to shape it along
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lines that would be acceptable to business interests, although they were
actively involved in other aspects of labor-employer relations, including
industrial "mediation" and the drafting of workmen's compensation bills.
Their role in relation to organized labor will be considered next.

The Role of the National Civic Federation

The National Civic Federation (NCF) did not play a part in either
proposing or supporting protective labor legislation for women workers.
They were actively involved in numerous other kinds of labor relations
and legislative programs, but not in shaping legislation for women (or
child) workers.^^°

The NCF was supported by business interests but included repre¬
sentatives of labor, business, and "the public" for the purpose of "indus¬
trial conciliation," and was in direct opposition to militant or socialist
labor action. Gompers frequently came under strong criticism from labor
for his membership in the organization, but he remained an active mem¬
ber of it and defended it against its critics. By contrast, the National
Association of Manufacturers and Gompers were traditional enemies
(although this position softened somewhat during the war period). Lorwin,
in his history of the AFL, concluded;

Indeed, allowing for differences in composition, geographic distribu¬
tion, and ideas, a certain similarity can be detected between the
National Civic Federation and the anti-union employers' associations.
Both were protests against militant unionism, and against corrupt
business unionism. The Civic Federation proceeded with more sophis¬
ticated or enlightened methods; but it was bent on pulling the teeth
of aggressive unionism.

Where the NCF differed from the open shop employers of the NAM was
in method, not in purpose.

Over a period of decades, spanning the time period under examina¬
tion here, Gompers maintained close connections with the NCF through
his personal friendship with Ralph Easley, with whom he shared views on
a whole range of issues. The two men exchanged personal visits, inquired
about each other's families, vacations, and health, and maintained an

ongoing working relationship between their respective organizations
despite differences of opinion which cropped up from time to time. Per¬
haps the most striking aspect of their shared outlook is the vehemence of
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the antisocialist views which they both espoused. Their different "class"
interests invariably took a back seat when it was a question of fighting
against the IWW or other socialistic organizations. For example, Easley
sent Gompers a clipping on an NCF speaker at a Women's Club meeting.
The speaker had stated that woman is part of industrial life through the
family, if not herself, and that clubwomen could help by "personally
looking after the degree of enforcement of laws and endeavors for im¬
proving factory and shop conditions." She continued, "There will be found
no greater antidote to the dangerous encroachments of socialism than
such welfare work." The speaker made special mention of Gompers for
his antisocialism.^^^

In 1915, Easley informed Gompers that they "were able to get the
legislature to deter action on the Sage Bill at Albany, the purpose of which
[was] to provide for direct payments" in a workmen's compensation plan
which they evidently did not favor.^^ And when Gompers was faced
with his own internal political problems, Easley assured him, "The Amer¬
ican Federation of Labor could not tear you down without repudiating all
the officials, and as officialdom usually runs a convention there was no

worry about that proposition."^^
The NCF did not advocate labor legislation to improve working

conditions. However, they had a Women's Department (which was

composed of women in the NCF, that is, female relatives of men mem¬
bers), and a Welfare Department. Welfare work included "sanitary work¬
places, recreation halls, educational classes, model homes and provident
funds, including sick, accident, death and pension funds," which were
to be advocated by example and educational means.From the be¬
ginning, organized labor was suspicious of the motives behind this be¬
nevolence, and considered welfare work an anti-union, paternalistic
scheme. Even conservative trade unionists refused to identify themselves
with these efforts. Philip Foner points out that it is significant that the
Welfare Department of the NCF was the only committee which did not
have labor membership.

The Women's Department expressed their desire to use their influ¬
ence in favor of welfare work but noted that it was difficult to organize
support for their efforts, "due to a distrust that exist[ed] on the part of
some persons in regard to the NCF, and a feeling among others that [they
were] duplicating the work of other organizations." Therefore, they said,
"It is necessary to prove the need of welfare work by showing conditions
as they exist, good and bad—proving that good conditions are finan¬
cially profitable as well as right."^^^ Mrs. J. Borden Harriman, chairwoman
of the Women's Committee, stated its object as follows:
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To use its influence in securing needed improvements in working and
living conditions of women and men wage earners . . . Should not
the woman who spends the money which the employees help to pro¬
vide take a special interest in their welfare, especially in the woman
wage-earners? A decent, wholesome environment for the worker has
come in this progressive age to be a part of the social and civic obli¬
gation of the modern employer.

Change was to be effected by education and example, with "friendly con¬
ferences and conciliatory methods." She continued, "Our visits to cigar
factories, hotels and other business concerns are from the standpoint of
invited guests, for our policy is to carefully refrain from invoking any
official aid."^^®

The NCF's concern for the condition of women workers and possible
protective measures which ought to be undertaken were described at an

early date at a Conference on Welfare Work in 1904. Under the heading
"Protection for Women Workers," they specified the following:

In applying these primary beginnings of any system of welfare work,
several moral questions are encountered. In factories where both men
and women are employed, it is desirable, though unfortunately not
always possible, to separate by a period of 3 or 5 minutes their times
for leaving and quitting work. This simple precaution for the protec¬
tion of the feminine element among the employees of any large estab¬
lishment has the effect of preserving respect for womanhood.

They also recommended the employment of a matron who would also be
a "confidential advisor and render temporary relief in case of illness."^^^
They then reported on various employers and how they implemented
various measures, including lunchrooms for women employees, and free
overalls and laundry. One employer described his "Motives of Welfare
Work" as follows: "We became interested in welfare some 20 years ago.
The expectation of profiting thereby was never in our minds ... As we
are passing through this world just once, and shall never pass this way
again, we should like to do what good we can as we pass along!"^®" As
another example of the way in which the NCF conceived of its role, the
Welfare Committee reported the following of one of its members:

[He] recently became the head of one of our great public utilities
[and] found the working conditions of the employees unfit for ani¬
mals, to say nothing of human beings. The women were driven at
such a pace that one department became known as the "Whited Sep-
ulcher." This member, who was quick to recognize his responsibility
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as a Christian employer, sought suggestions, and one of the first moves
on his part was to install a rest room —unheard of there . . . The
transformation which has been made in conditions is such that many
old sores are gradually being healed.

Opposition to the NCF's efforts came from "the socialists [who had]
been trying to keep welfare work from being presented to the General
Federation of Women's Clubs," they noted. Florence Kelley and Jane Ad-
dams came in for special criticism, as well as Mrs. Rheta Child Dorr (who
chaired the Industrial and Child Labor Committee), who had announced
that she was a socialist and who had criticized the Women's Department
of the NCF for not taking up the issue of child labor. The writer noted,
"We shall always have to fight the Socialists on Welfare Work and for
it "132 NCF had a running battle with other more liberal women's
organizations and did what they could to lead the women's clubs in a
more conservative direction.They wrote thanking Gompers's secre¬
tary, Miss R. Lee Guard, for information they had requested on "women
trade union leaders who are not allied with the WTUL and who are con¬

servative and thoroughly in accord with the principles of the AFL."^^^
Reviewing the results of their efforts and the growth of the welfare

work that they had observed, the report of the Women's Department to
the NCF Annual Meeting, "What are Employers voluntarily doing to
improve the working and living conditions" of workers, described the
improvement in canneries they had visited. Canneries were of "two-fold
interest because such improvements affect as directly the public health as

they do the welfare of the cannery workers." They continued:

Because of the large number of married women who work in the
canneries, some employers have provided nursery rooms, attendants
and equipment, thus keeping the children out of the cannery proper
and providing for them adequate care while the mothers are occu¬
pied in the workrooms."®

The Women's Committee had conducted its very own investigation
of arsenals and had actually visited one, they reported. They found it
clean and said that although the men had baseball and football, so far
there was nothing for the women, who did have washrooms but only
"hard rattan couches for relaxation." They recommended small reading
rooms so the girls could lie down if they felt ill. They had previously
heard of the dangerous effects on workers in arsenals of picric acid,
"which so permeates the skin as to take months to secure its removal and
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sometimes causes nausea," and so they investigated it thoroughly. What
they found out from the management, which was cooperative in this re¬
spect, "served to dispel the fear as to the menace to health." Picric acid,
they learned, can cause "sore throat and distressing cough, necessitating
the use of a respirator." They concluded: "But these symptoms are mere
inconveniences not affecting general health. The acid serves as a tonic
and has an appetizing effect."^^^

These "investigations" which the women of the NCF did were in
striking contrast to the critical, extensive reports on working and living
conditions which were done by social reform groups like the Women's
Trade Union League, the National Consumers' League, settlement houses
like Greenwich House, or the Russell Sage Foundation, which have been
discussed in other chapters here.

The close connection between top-level leadership of the AFL and
the NCF, despite widespread criticism of the NCF within the unions, indi¬
cates the depth of the conservatism and the kinds of influences there were
on the leadership of the AFL. It is not surprising that both the AFL and
the NCF came out against minimum wage legislation when that became
an issue. The NCF's own Minimum Wage Commission conducted a lengthy
inquiry into the subject using Marie Obenauer's work and their own inves¬
tigation in Seattle regarding the effects of the minimum wage law there.
They ultimately concluded:

After surveying the field both in foreign countries and the U.S. our
Commission was unable to arrive at any conclusion as to the desira¬
bility of minimum wage legislation . . .

Our Commission has concluded, therefore, that for the present, it is
the part of wisdom for all states, not having minimum wage laws, to
watch those having such statutes before adopting similar legislation,
lest undue haste may lead to the disparagement of what might other¬
wise prove to be a powerful force for social betterment.

The amount of energy the NCF devoted to the minimum wage issue
is in striking contrast to their singular lack of notice regarding other kinds
of protective legislation for women, such as hours regulations, night work
laws, and prohibited employment. On the minimum wage issue, however,
both the NCF and the AFL leadership could agree. The NCF report
included a copy of testimony before the New York Factory Investigating
Commission by Hugh Frayne, general organizer for the AFL, who stated:
"Organized labor of the State of New York is not asking for this law.
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They have not endorsed or proposed any law, neither have they author¬
ized those who are promoting it to speak for them." Activity on behalf of
minimum wage legislation came from "representatives of colleges and
social workers," and he contended, "While they have some intercourse
with the labor movement they do not speak or have authority to speak
for a law of this kind.""®

Other information gained by the NCF's commission was that some
employers might stand to gain by minimum wage legislation, "for then
the individual proprietor [was] not placed in the position where his com¬

petition [could] underbid him," and "many employers in the Mercantile
lines" would welcome it for that reason; however, it was "very doubtful"
whether the wage earner would gain.^®^

Conclusion

From the foregoing discussion, it is apparent that two different
approaches were taken by employers: the NAM used the iron fist, while
the NCF preferred the velvet glove in its relations with organized labor.
The NAM was interested in smashing unionism completely, and only
when a direct frontal attack was bound to fail did it resort to less aggres¬
sive forms of labor relations. Their struggle to eliminate craft unions'
control over labor supply and to gain control over the work process (illus¬
trated by the foundry owners) was expressed through the ideology of
individualism, which was a direct attack on the "collectivism" from which
unions drew their strength. Employers of the NAM argued that unions
discouraged "individual initiative" (like ratebusting and scabbing); they
therefore opposed unions but asserted their common interests with "indus¬
trious," "independent" workers. It was considered inevitable and natural
that some should prosper while others should not, since the "primordial
rights" of man (and woman) to labor, and the wealth which accrues to the
superior individual necessarily results in unequal distribution of goods,
and in some men employing others. But, rather than being exploitation,
this was held to be in the best interests of both workers and employers.
The "Harmonious State," to use Wolfe's term, was the ideology which
proclaimed that there was no basic conflict between capital and labor:
they were, as one employer put it, "like the two blades of the scissors.''^^"

The NAM opposed any kind of labor legislation, including protec¬
tive labor laws for women, but preferred to defeat this kind of legislation
quietly rather than to launch a public campaign against it. Manufac¬
turers denied that their business practices or working conditions in their



224 Origins of Protective Labor Legislation for Women

factories were detrimental to the health of workers. They admitted no

responsibility for the long-run condition of workers as a class. The most
elementary sanitary provisions, ventilation, and fire prevention meas¬
ures, were considered unnecessary by these employers, and they resisted
attempts to set some kind of minimum standard through legislation.
Alternating slack periods with intense overwork was also the norm in
many trades.

The NCF, on the other hand, was not involved in opposing protec¬
tive labor legislation, but neither did they support it. In areas they were
interested in, such as workmen's compensation, they worked to develop
principles and standards which would be acceptable to employers. They
drafted their own version of acceptable legislation and successfully influ¬
enced the outcome. They worked at "conciliation" in labor disputes and
at reaching settlements with unions that were favorable to the employers'
interests. This process was assisted by their close collaboration with the
AFL and by the antisocialist, conservative approach to labor issues which
they both shared. If the NCF sought to improve working conditions in
factories, it was by voluntary means, in the belief that this "welfare work"
would prevent a militant labor movement from gaining ground.

In the early part of this period, then, these two sectors of capital
were frequently at loggerheads with each other and pursued opposite
policies with regard to organized labor. While the NAM was bringing suit
against Gompers and others, the NCF was financing his defense. (There
was also apparently a split among employers regarding the use of child
labor.) However, the basic similarities of outlook began to reemerge as
the NAM came to recognize that the newly emerging body of legislation
which tentatively granted legitimacy to union activity and which pro¬
vided for minimum standards of working conditions (such as for women
workers) was an accommodation they could live with. (As Marx had
noted of earlier manufacturers, once the laws were in effect, their objec¬
tions that their business would be strangled disappeared.)

The relationship of forces within the state was undergoing a shift
during this period, and the interests of workers were being represented in
a limited fashion within the processes of the state itself. For example, the
U.S. Commission on Industrial Relations heard testimony from socialists
as well as from manufacturers despite attempts of the NCF to stop the
hearings, and its final report was highly critical of employers. The com¬
mission had been formed because of concern over the industrial violence
and labor unrest at the time. But it is clear that the interests of the subor¬
dinate classes were represented in a qualitatively different fashion from
those of the dominant classes, as Poulantzas put it, and that the policy
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making of the state in this instance also revealed the intrastate contradic¬
tions and tensions. This commission ultimately produced three separate
reports—one by the head of the commission, and a majority and a minor¬
ity report. Little concrete legislation resulted from the commission's find¬
ings, but according to Weinstein, "the main effect of the Commission was
to win the support of workers and radicals to the Wilson administration
and to the idea that unions and radical intellectuals possessed real power
over social policy."^^^

However, with regard to their position against protective labor legis¬
lation for women, the NAM was caught in a bind. On the one hand, they
were the chief cause of the laws; it was the conditions in their factories
and stores which gave rise to the laws. But they could not deny their
respect for motherhood and the family; their reverence for womanhood
was frequently proclaimed. They therefore had to grant that laws which
were supposed to protect the "future mothers of the race" had a noble
aim; but the practical consequences of the laws could always be attacked.
Employers wished to preserve the family (on which reproduction of their
work force depended), but also wished to employ women workers, and at
the lowest possible wages for the most profitable time periods. In this
case, the passage of these laws served to force individual capitalists to do
what they were unable to do for themselves, that is, limit the extent to
which women workers could be exploited, when this exploitation was
potentially undermining the basis for the reproduction of the labor force,
or when it crystallized labor militancy.



Droim by E. lllend«r

EQUAL PAY FOR EQUAL WORK.

Waitre5(: "But how do 1 get this equal work?"
Judge: "Ah, the law 'protect*' you from that."
Waitreu: "He is protected—not 1."



Chapter Nine
Conclusion

This study has analyzed the historical forces surrounding the emer¬

gence of legislation that helped to define the position of working women;
it has explored the constraints and priorities which shaped the develop¬
ment of that legislation and the different kinds of justifications used in its
passage. The pattern for these laws was established from about 1905-1925,
although its constitutionality was considered problematic throughout the
period.

Liberal public opinion at the time generally thought that these laws
were a desirable reform which was necessary to improve conditions for
women, who were unable to improve their working conditions by them¬
selves. It was only in the early 1920s that serious opposition to these laws
was voiced by any group outside of business interests.

Protective labor legislation set up a kind of protected status for women
which appeared to be responding to their special needs as working women
but which did so by leaving the major premises about women's position
intact. In other words, these laws did not challenge the traditional assump¬
tion that woman's place was properly, or at least primarily, in the home,
but rather reinforced it.

These laws developed as an attempt to mediate the contradiction,
under capitalism, between the need to reproduce the labor force (which
takes place within the family and is based on the domestic labor of the
wife outside the labor force) and the desire of capital to use women's

227
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labor to the limits of human endurance as cheap, relatively unskilled
wage labor (since the wage structure of women was based on the assump¬
tion that women are not the primary breadwinner in a family). Capital
both depended upon the family for the maintenance and reproduction of
its labor force and also, in its exploitation of women workers in particu¬
lar, tended to destroy it. This is the significance of the social reformers'
pleas for the "preservation of the family," despite their quaint, moralis¬
tic tone.

These laws reinforced the subordinate position of women in the work
force while at the same time ameliorating some of the worst abuses of
their working situation. During this twenty-year period, the working day
went from a frequent twelve hours to one approaching an eight-hour
standard, and some of the more unhealthful, arduous forms of labor were

eliminated, partly in response to protective legislation. This meant a
redefinition of the terms under which surplus value (profit) could take
place; a shift in emphasis from prolonging the working day to its upper
limits to increasing the "efficiency" of labor. Rationalization of the work
process, exemplified by the precepts of scientific management, and pro¬
tective labor legislation for women both contributed to this process.

The legal ideology of laissez-faire, which had but recently been
developed to permit the expansion of business activity, among other things,
now was used by employers against protective legislation for women
workers. During this period, in direct response to conditions for women
workers, as well as in a number of specific industries employing men, the
nature of judicial argument and the use of precedent were changed to
allow the introduction of protective labor legislation.

The impetus for passage and legitimation of this kind of legislation
came from a range of social reform groups which wished to alleviate class
conflict and social unrest and sought to improve the conditions of women
workers as one means to that goal. Organized labor initially gave condi¬
tional support but was more enthusiastic when the legislation limited
women workers' participation in skilled jobs or eliminated them as com¬

petition with men in specific crafts.

Industrial Capitalism and Women's Labor

I have assumed throughout this work that the subordinate position
of women is not biologically determined by the fact of childbearing, nor
is their relegation to the home. Rather, this condition was part of a long-
term historical process which occurred along with the development of
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class society and private ownership of property. Even before the advent
of industrialization and the factory system in the United States, women
had been engaged in many different occupations within the home, and
then as part of the wage labor force outside the home as well. In the lower
classes, women were expected to work whenever possible. Paupers worked
in poorhouses, others who could, worked in the newly developing manu¬
facturing establishments.

From the beginning of industrialization, women formed a kind of
industrial reserve labor force, with a pay scale distinctly lower than men's.^
In this country, women entered the industrial labor force in increasing
numbers around the turn of this century, although they had participated
in industrial work from its beginnings. However, their labor came to be
seen as something which was detracting from women's functions in the
home, rather than, as earlier, an addition to it. Why this newly found
concern for the sanctity of the home and family?

One of the contradictions which arises in the course of capitalist
relations of production is that capitalism both depends upon, and also
tends to destroy, the creator of surplus value or profit, that is, the worker.
This is exemplified by the struggle over the length of the working day,
described by Marx.^ Capital, left to its own devices, prolonged the work¬
day to the maximum; the result was the real prospect of the destruction
of the lives and health of the workers as a class. The Factory Acts in
England were the result of workers' efforts as a class "to prevent the very
workers from selling, by voluntary contract with capital, themselves and
their families into slavery and death.

Marx viewed protective labor legislation as a victory won by workers
and other reform groups which opposed the tendency of capital to kill
the goose which lays the golden egg. However, this view did not con¬
sider the question of what this legislation, directed as it was towards
women and children specifically, did to the situation of women. Women
worked both outside the home as wage laborers, and also within the
home. Although housework is nonwaged labor, it is essential for the
maintenance of the labor force. Protective labor legislation for women
served to legitimate and reinforce this function by defining the chief
role of women as unpaid workers in the home, while also "adjusting"
their work force participation to prevent it from impinging upon their
primary function in capitalist society. This legitimation was not simply a
question of "stereotyping" of women or a way of discriminating against
them. It was preserving the basis for capitalist production. Women's work
was a necessary part of this production, within the home and outside it
as well.
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Outside the home, it is in the differential wage scales that the struc¬
tural differences between male workers and female workers can be seen.

Capitalism did not create differential wage scales between men and women.
That difference existed whenever women were employed for wages, from
colonial times on. The patriarchal family structure, with the man as legal
and economic head and the wife and children subordinate, formed a basic
part of the preindustrial age hierarchy. Female labor meant cheap labor,
and to a limited extent, less physically demanding labor (although that is
less clear, since both women and children worked in the English mines
until prohibited by law).

Wage labor under capitalism built upon and incorporated this pre¬
industrial gender hierarchy by defining men's wages as a family wage and
women's wages as, at best, an individual wage. Reformers argued for a

living wage for men workers so that they could support their families
unaided; women were assumed to be dependent upon a man and part of
some family unit as well, and therefore did not "need" the same wages
men did. Although many reformers, especially the more labor-oriented
Women's Trade Union League, argued that women must be paid a living
wage, it would have been considered patently unrealistic to argue that
women needed enough to support a family—it was drastic enough to
argue that they needed to be able to support themselves.

But under capitalism, the wage level is not determined on the basis
of "need" of the workers, and capitalists have always vehemently denied
that it ought to be. On the contrary, they argued that "wages paid, how¬
ever inadequate to support, inflict no injury," and are a strictly individual
matter to be contracted between employer and employee, like the price of
any other commodity. Therefore the connection between protective labor
legislation for women and the preservation and reproduction of the labor
force is also shown by the fate of minimum wage legislation for women
throughout this period. The proponents' view was that the "wage bar¬
gain" must take into account not simply some kind of individual "work-
worth" of the human worker, but also the production of her labor power.
It would force the employer to consider the need of the workers to sur¬
vive as a class —something which the employers, especially when wom¬
en's wages were concerned—were unwilling to do. Reformers argued that
the employer was a parasite upon the community as a whole if he paid
the worker less than it took to support and reproduce the labor he used.
No laws of competition forced the capitalist to pay a "living wage" to
women workers, and the drive for profits and competition between capi¬
talists (seen, for instance, in laundries and retail stores) worked against
the employer who wished to do so. The only means of protecting the
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"progressive" employer from the cutthroat competition of his fellow capi¬
talists, then, was for the state to intervene and delimit the sphere within
which competition could take place, or, as Filene put it, "fix a limit beyond
which cupidity shall not go."

Setting a bottom limit to wages meant that the pressure would be
shifted from one element in the production and accumulation process to
another. It encouraged technological improvements to increase the pro¬
ductivity of labor and the adoption of new processes and organization of
work. Employers argued that "poor widows" and aged or defective workers
would be cruelly thrown into the streets as a direct consequence of mini¬
mum wage legislation because it would then no longer be profitable to
hire them, while more acute observers argued that allowing these ("ineffi¬
cient") sectors of the working class to compete with other, more compe¬
tent, workers had disastrous effects on the entire wage structure.

In fact, numerous studies of family budgets and wages of industrial
workers during the period show that the income of working-class families
was dangerously close to or below the subsistence level, and this included
all sources of income for a family. The majority of families depended
upon working children and wives or boarders for additional income,
although this income was usually a smaller proportion of the family budget
than the man's income, where there was one. These additional sources
were essential, given the high proportion of budgets spent on food and
the high percentage of families earning near or below the subsistence
level. There was probably a loss in real wages from the end of the nine¬
teenth century until World War I, and, relative to the increased produc¬
tivity, only a minimal increase in real wages during and after the war.
(Hours of work did decrease, however.)

Wages of men workers were generally insufficient to support a fam¬
ily, but women's wages were about half that. Where the woman worker
was part of a family — either a daughter or wife — her wage was used for
the maintenance of the family and did not contribute to her own inde¬
pendence. Single women living alone (the "girl adrift") either barely sur¬
vived or required other subsidies, such as the boarding houses and dining
halls sponsored by charities of the period.

The relative failure of minimum wage legislation for women through¬
out this period, compared with hours and no-night-work laws, can be
taken as an indication that these laws were intended to "protect" women

only insofar as their function in the home was threatened. Arguments
that low wages contributed to ill health and encouraged immorality were
therefore ineffective. In those states where minimum wage rates were insti¬
tuted, they were set so low as to be no real inconvenience to employers. A
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low wage structure for women contributed to keeping them in the home
unless absolutely necessary and insured that they could not be the sole
support of a family, or, in most cases, of themselves. In this way, women
were "brought into industry" on a carefully defined basis which differed
structurally from that of men. It is this difference which traditional
analyses—from Engels on—have ignored, and which these laws helped
to "protect."

Male-dominated Unions and Women Workers

A gender-based hierarchy in the labor market literally capitalized
upon a preexisting subordination of women, and meant constant pres¬
sure on the wage structure of "men's jobs" as well, since if women could
be substituted for men in a job, the pay would be drastically lowered.
Men workers frequently responded to this possibility by attempting either
to exclude women altogether from the trade, or by confining them to
separate, lower-paid jobs within it. The iron molders lobbied successfully
for laws to restrict and eventually eliminate women from core rooms in
foundries with little more argument than that it was "no place for a
woman." Other unions relied on restrictive apprenticeship rules to elimi¬
nate women from skilled trades (such as printing).

When the question of legislation for women workers came up, male
unionists and employers put aside their differences and united over the
need to "protect" women out of skilled trades. Both the molders and the
foundry owners helped write the restrictions on women workers in core
rooms. It could easily be argued that it was not in the male unionists' best
interests as workers to allow this to happen, since women were then used
(as other groups were used who were allowed to remain outside the ramks
of organized labor) as a reserve work force ready to undercut wages, and
as potential strikebreakers. But the acceptance of a male-supremacist out¬
look on the part of men workers made it possible to exclude women, and
American workers viewed women as intruders who were taking "their"
jobs. Male workers did benefit from this exclusion in another sense, by
keeping women available in the home to take care of them, which, I could
speculate, was why they bemoaned the lack of homemaking skills of girls
who left home to work all day. It also benefited them in the short run

by eliminating women as competition for jobs. Since the craft unions of
this period were conservative, exclusionary, and showed little sense of
class unity, this position was consistent with their overall view of their
best interests.
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However, there were other forces at work which tended to under¬
mine the control of craft unions over a given trade. Employers were con¬
cerned with technological improvements which reduced costs, and they
were also concerned with maintaining control over the work force. Both
these aims could be achieved by subdividing work processes and intro¬
ducing machinery which replaced skilled craft labor. During the start of
the period, around 1902 and after, employers went on a concerted drive
to break the power of craft unions in many different trades. Employers
openly stated that their aim was to destroy unions and union-based
apprenticeship systems, to take control of the conditions of work, and to
substitute machine processes for hand processes wherever they felt they
were more "efficient." The system of scientific management provided the
principles and rationale for this drive. Taylorism purported to be an impar¬
tial, "scientific" system which benefited both the worker and the employer
by increasing productivity, because it would insure the most "efficient"
use of labor. It was supposed to take these workplace decisions out of the
realm of conflict between workers and employers and to provide a rational
scientific basis for determining workers' output and wages.

For this reason, scientific management appealed to some social reform¬
ers, who saw it as a "fair" way of resolving issues between employers and
workers which would ameliorate class conflict and deflect potential unrest
away from revolutionary solutions. Reformers' support for the "efficiency"
movement of management, and their similar support for protective legis¬
lation had in common their hope that social reforms of this type would
make socialism "unnecessary." Rather than prolong the working day
beyond endurance, employers would now seek to increase productivity
of labor by introducing machine processes, and reorganizing existing
processes along lines suggested by Taylor.^

Both the "efficiency" movement and protective labor legislation for
women served to rationalize the work process, contributed to segmenting
the work force, and furthered the process of deskilling conditions of work
for the work force as a whole, despite the fact that protective labor legis¬
lation reduced the hours of work. This legislation helped to shift the
emphasis from long hours to more "productive" ones. Its proponents
claimed that a shortened workday would not result in decreased output
because the work would be done more efficiently if the workers were not
completely fatigued, and therefore employers did not need to worry about
their profits if they shortened hours. Although some observers claimed
that these laws benefited employers as well as workers, employers did not
agree. They considered these laws meddlesome interferences with their
businesses, as well as dangerous precedents.
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The State and Class Interests

The next issue to be considered, is why state action was invoked, in
light of the contention here that the state acts in the overall interests of
the dominant class, not against it. The passage of protective labor legisla¬
tion for women was, as it turned out, a reform that worked in the inter¬
ests of the dominant class. This legislation, rather than demonstrating
that the state acted as a neutral arbiter, revealed a more complex process
at work.

First, although employers were the chief opponents of protective leg¬
islation at both the legislative and judicial levels, and although their organi¬
zations lobbied continuously against the passage of labor legislation of
all sorts, some employers conceded that legislation of uniform conditions
(such as hours limitations) might work to their benefit. They saw that
they could not unilaterally reduce the working day in one shop alone
because their competitors would gain an advantage. Only if all were forced
to change would this problem be overcome. These employers, evidently a
small minority, recognized that an authority outside the immediate realm
of production and competition between firms could solve this problem.
Capitalists in the absence of this coercion were fully capable of physically
destroying the worker as a consequence of their desire to cut costs and
increase production. Therefore, in this instance, the state was invoked to
solve a problem which arose in the course of capitalist development,
although that action was counter to the immediate demands of capitalists
to pursue unlimited exploitation of labor power. The relative "autonomy"
of the state from the interest of individual capitalists meant that it could
act in their long-run interest. Employers grudgingly came to see that these
laws prohibiting "unconscionable and oppressive practices . . . protecting
mothers and children" were not a serious infringement on their ability to
do business. It was also true, of course, that if laws regulating an industry
as a whole were beneficial to employers, it was still advantageous for any
individual employer to seek to evade them. Enforcement of these laws
was notoriously lax.

Some employers came to accept these laws, although not eagerly, for
another key reason. Employers opposed labor unions and enabling legis¬
lation which provided the groundwork for union organizing. Perhaps
legislative remedies for the worst industrial abuses were better than union¬
ization. As one employer put it, "Let the state narrow the field of indus¬
trial warfare." As a matter of tactics, legislation could be preferable to
leaving the issue to be resolved by open class conflict. However, when
worker opposition seemed less likely, employers renewed their opposition
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to the laws. For example, during the war period, patriotism was used to
argue in favor of maximum production, and attempts to repeal protective
laws were mounted in many states.

This legislation represented an unstable compromise which materi¬
ally aided the working class and which was continuously threatened by
the capitalists. However, throughout this period the actions of the workers
through the unions were directed less at the passage of these laws than at
insuring their right to organize and strike. As this study has shown, the
passage of labor laws for women workers did not come about as a conse¬
quence of any mighty show of force by labor in their favor. Nevertheless,
these laws must be seen as a result of the need to consider the interests of

wage labor within the state. The use of state power affects the power
relation between classes, in this case to "succor the weaker party" in the
wage contract. However, the subordinate class exercises its power within
the arena of the state differently than the dominant class does, and strug¬
gles outside the state affect the state's policies.

One illustration of this process occurred following the Triangle Shirt¬
waist fire in 1911. This fire was one of the most dramatic events of the
period, and it served to crystallize workers' outrage at the low priority
which employers gave to their lives and safety. The fire was followed by a
mass protest and a huge public funeral procession. The employers, of
course, expressed regrets but admitted no responsibility. But workers were
determined that these conditions be changed, and the result was ... a

government investigation.
The New York State Factory Investigating Commission met over a

period of several years and heard testimony from "all sides" regarding
fire regulations, as expected, but also a wide range of health and safety
issues. The commission itself was composed of labor union officials, promi¬
nent social reformers, and professionals; it heard evidence from workers,
employers, medical and fire safety experts, and others. Gompers argued
loudly in hearing rooms with representatives of capital who contended
that long hours were necessary, industrial hazards were an "assumed risk"
by the worker, and industrial pollutants like sulfuric acid fumes were
beneficial to workers' health. The outcome of all this was the passage

of laws.
It would be hard to find a more specific response by the state to a

popular movement which both responded to demands for change and
also served to routinize conflict, as Miliband put it.® This commission
met over a period of years, and by the end, employers had become more
adept at giving testimony and the original burst of outrage had subsided.
The commission continued to hear testimony, but the resulting legislation
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was minimal. In this instance, the demands by workers for change were
responded to by state action, which also drew upon differences of opin¬
ion between employers and provided an arena within which changes could
be carefully controlled (through legislation).

The preceding discussion has focused on the way in which the state
maintained and reproduced a structure of domination which was cen¬
tered in productive relations. This study has demonstrated how the state
also contributed to the maintenance of the subordinate position of women

through its support for a certain kind of family structure and the unpaid
domestic labor of women; it has also shown that the wage structure is
also based upon this family structure, regardless of whatever struggle
between capital and (male) labor may be taking place. Advocates of pro¬
tective labor laws for women recognized this truth. These laws were
intended to allow participation of women in the paid labor force while
also defining her primary function in terms of the family and reproduc¬
tion of the "race." The state was not only a "capitalist" state, but therefore
also a "patriarchal" one,

through its support for a specific form of household: the family house¬
hold dependent largely upon a male wage and upon female domestic
servicing. This household system is in turn related to capitalist pro¬
duction in that it serves (though inadequately) for the reproduction
of the working class and for the maintenance of women as a reserve
army of labor, low-paid when they are in jobs and often unemployed.^

The state mediated the contradiction between the sphere of family
and domestic unpaid labor, and the paid labor force activity of women. It
also maintained the gender-based hierarchy of labor. If this compromise
was in the interests of capital as whole for all the reasons indicated,it was
also in the interests of male labor, at least as they saw it.

When it came to their own protection, male unionists relied on other
means than legislation. The conservative AFL was very leery of protec¬
tive legislation for any but women and child workers. They feared (as the
employers hoped) that it would undercut worker unionism. In addition,
they argued that what the legislature granted, the legislature or the courts
could take away. This, of course, was a real problem. One of the means
at hand by which these laws could be overturned or undermined was

by court challenges to their constitutionality. The legal processes by
which these laws were gradually legitimated will be considered next,
as an example of the changing relationship between the law and the eco¬
nomic sphere.
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The Law: Ideologies of Individualism

Employers' opposition to labor unions and protective labor legisla¬
tion was expressed in the courts by means of the legal doctrine of free¬
dom of contract. This was the legal expression of the fact that each
individual employer wished to be free to use his labor force to the utmost.
Employers did not wish to treat their workers collectively, that is, as a
class, and neither did they accept any social responsibility for workers'
continuation and reproduction as a class. The legal doctrines which the
capitalists as a class developed to oppose all kinds of regulation of their
businesses towards the second half of the nineteenth century demonstrate
this position.

Because the legal system appears as an internally consistent, formal
set of rules, the relation between law and the economic forces in the
society is obscured. The principles themselves appear to have a kind of
independent existence. It was felt at the time that American principles of
jurisprudence, including laissez-faire and freedom of contract, were the
obstacles to protective labor legislation. Freedom of contract appeared to
constitute a legal restraint which operated independently of the economic
interests which could invoke it. Doctrines of natural rights, and the due
process and equal protection clauses of the Constitution, were the legal
means by which protective labor laws were struck down.

The long-standing legal precedent of usury laws (which protect the
borrower as a weaker party to the contract) was held not to apply to
inequalities of the worker's bargaining power in relation to the employer.
On the contrary, the "right to work" was considered a property right
which ultimately derived from God. Laissez-faire principles in the market
were upheld by the court, and came to include wage labor. The social
Darwinist view that inequality was natural and just was translated into
legal precepts and used to declare labor legislation a violation of inaliena¬
ble rights.

However, these "rights" which, it was asserted, derived from the Con¬
stitution and were based on the natural rights of man, in fact were first
articulated only in the 1880s, and therefore are an example of the way in
which the principles themselves were created to serve a specific end —the
development of the rights of the employer over wage labor as a commod¬
ity. Laissez-faire doctrines even in the nineteenth century were never used
to the detriment of business, but rather provided the legal milieu in which
business activity could flourish.'' Formal equality under freedom of con¬
tract was used to uphold and legitimate the substantively unequal bar¬
gaining power of worker and capitalist.
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As protective labor legislation increasingly came to be seen as a rem¬
edy for certain problems created by industrialization, its proponents
argued that there was no effective equality of bargaining power where the
wage bargain was concerned, and especially where the workers were
women. Since it was permissible to interfere with basic freedoms under
the police power when public health, morals, or safety were at stake,
these laws should be upheld on that basis, they contended. The principle
of "reasonableness" then became the means by which the real world
entered into the judicial process, since judges had to have some knowl¬
edge of the "facts" which led the legislature to enact the law. During this
period, the courts increasingly relied on factors outside the formal legal
structure to justify decisions in labor cases. This reliance limited the use
of precedent, since the "facts" had to be decided in each instance. Prece¬
dent is supposed to result in impartial, predictable adjudication of a "gov¬
ernment of laws not men." But since the court is free to choose its precedent
and can use previous decisions either to uphold a given law or to show
that the previous decision does not apply, precedent becomes a tool of
the courts.®

It was by means of the Brandeis Brief that substantive economic
conditions regarding the harmful effects of overwork were presented to
the court and were used to uphold a ten-hour law for women workers.
But other legislation affecting men (such as miners) had also been upheld;
therefore protective laws were not validated just when women workers
were involved. However, when the law in question affected women only,
the court accepted the assumption that although women did work, it was
not desirable and should not be allowed to impinge on her primary func¬
tion in the home. Sometimes the court distinguished women from chil¬
dren (who were wards of the state); laws limiting women's "freedom of
contract" or right to work were then struck down. Other laws were upheld
on the grounds of women's special situation regarding motherhood, physi¬
cal weakness, and "dependence upon men." Thus women's subordinate
position in the family and the work force was being legally recognized. In
addition, protective laws for women were justified on the grounds that
women were the "future mothers of the race" and that hence it was in the
public interest to protect them. Working women may or may not have
been mothers, but it was the future of the class that was being protected.

The judicial system over the period discussed here first allowed the
development of wage labor as a commodity to take place unhindered by
means of the freedom-of-contract doctrines, and then allowed for the
limitation of that process when other forces required the restriction of the
power of the employer over wage labor. This need to limit the employer's
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freedom to exploit the worker was recognized in other situations besides
that of women workers, as I have pointed out.

The Feminist Opposition; the Debate Continues

The only group which protested this legal definition of women's spe¬
cial need for protection from a truly feminist standpoint was the National
Woman's Party, after the women got the vote. Before women could vote,
all suffragists agreed that one of the uses to which women would put the
vote, once they gained it, would be to pass legislation to benefit women
and children. The vote was seen as a means of strengthening the home
and women's position within it, not the opposite.

It is ironic that this group of militant suffragists, whose knowledge
of working-class interests was that of an outsider looking in, sought to
define women in terms that foreshadow modern feminists' demands for

equal treatment before the law. They evoked only condemnation from
social reformers and trade unionists, and no response at all from the vast
numbers of unskilled and underpaid women workers. The small group of
unionized women printers who protested against the legislation which
"protected" them out of their jobs linked up with these suffragists in
condemning the laws. They argued pragmatically against the effect of the
laws, and also used the feminist arguments for equality that were put
forth to justify the first equal rights amendment in the early 1920s.

These laws, which limited women's work force activities to "protect"
her family duties, are now classified as discriminatory under federal legis¬
lation, but the debate over the best way to legally define women workers'
"special situation" continues. The dilemma of how to recognize the fact
that women bear children, and most often are still responsible for raising
them, continues. Again, proponents of women's rights are divided on the
issue: whether pregnancy and childbirth are "unique" and need no apol¬
ogies when they are dealt with as such in the law, or whether they should
be viewed as another condition affecting workers' lives like others, al¬
though sex-specific. Mindful of past problems which a specialized legal
status caused for working women in the earlier period, current activists
are trying to forge policies which will respond realistically to women's
needs, while also recognizing that they are integral members of the work
force —something which was never granted throughout the period which
has been studied here.



 



Appendix:
Chronology and Types of Protective
Labor Legislation for Women

Hours Laws

1895. Eight-hour law for factory women in Illinois struck down (Ritchie
V. People 155 111. 98).

1900. Pennsylvania act limiting hours to twelve per day and sixty per
week upheld (Commonwealth v. Beatty, 15 Pa. Super. 5).

1902. State hours laws upheld in Nebraska (Wenham v. State, 65 Neb.
394) and Washington (State v. Buchanan, 29 Wash. 602).

1908. Landmark U.S. Supreme Court decision upholding an Oregon
ten-hour law affecting women in factories and laundries (Muller
V. Oregon, 208 U.S. 412). The Brandeis Brief was developed here,
and after this case hours limits were usually passed and upheld
by the courts.

1910. Ten-hour law for women upheld in Illinois (Ritchie and Co. v.

Wayman, 244 111. 509).
1912. New York fifty-four-hour-per-week law upheld in New York for

women in factories but not canneries.

Laws Prohibiting Night Work for Women

Unless night work was prohibited, hours limitations were unen¬
forceable, since women could work any hour of the day or night with no
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way of determining how long they had been there. They also could work
two shifts back-to-back through midnight.
1907. New York law prohibiting night work for women struck down

(People V. Williams, 189 N.Y. 131). The argument used precedent
only, not substantive evidence.

1915. New York law prohibiting night work for women upheld (People
V. Charles Schweinler Press, 214 N.Y. 395). Successfully defended
as a health measure using substantive evidence, in contrast to the
earlier law, which was struck down.

1923. No-night-work law affecting women in restaurants in New York
upheld by U.S. Supreme Court (Radice v. People, 264 U.S. 292).

Minimum Wage Laws

1912. First minimum wage law passed in the United States in Massa¬
chusetts; Oregon passed one in 1913.

1917. Court challenges to these laws (Simpson v. O'Hara 70 Ore. 261
[1914]), and Stettler v. O'Hara, 243 U.S. 629 [1917]). A divided
court let the minimum wage laws stand.

1918. More state courts upheld minimum wage laws: Washington and
Massachusetts; Texas and Washington in 1920 and 1921.

1923. Washington, D.C., minimum wage law found unconstitutional
(Adkins V. Children's Hospital; Adkins v. Lyons, 261 U.S. 525).
This decision evoked a storm of controversy because by 1923
protective legislation was usually upheld.
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